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DOWN. The December Consumer Price Index stood ¢ 
down .3 points from November, 1955 During 19 
index fluctuated from 114.2 to 115 (November, 1955). The 
average for the year 1955 was 114.5, which was lower than the 
average for 1954 by 0.3 per cent. And during the first six 
months of last year, the index was lower than the correspond 
ing period in 1954, but beginning in September of 1955 the 
index began to rise and was higher each month than in the 
corresponding period of 1954, and the index ended four 
points higher last December than the figure for December, 
1954 Food was the only major consumption item which 
decreased over the year (0.8 per cent). Meats, poultry and fish 
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there was’a decrease of more than 15 per 


Housing costs edged up and 


decreased noticeably 
cent in prices of pork products 
so did residential rents, coal and fuel oil, gas and electricity 
the 


Footwear advanced 2.5 per cent, reflecting increases at 


manufacturing level, and other apparel groups rose slightly 
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DOWN. The civilian labor force ended the year 1955 with a 
downward turn in December. The December figure is 66,592,000 
-the lowest since June of 1955. As a consequence, unemploy 

' 


at 3.0 per cen 


ment rose slightly. It remains, percentagewise, 


of the civilian labor force However, percentagewise, it showe 
a greater increase in insured unemployment. This is estimated 


for December, 1955, to be 3.2 per cent of covered employment 
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Production 
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UP. The latest figures on industrial production are for N¢ 
vember, 1955, and they show that the index, seasonally adjusted, 
increased to a new peak of 144 (1947-1949 equals 100) 
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Manufacturing 
Wages and 
Hours 
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UP. ‘The average workweek of factory production workers 
was up to 41.4 hours in December. This represents the longest 
average workweek in the last ten years. Hourly earnings stood 
at $1.93, which is the same high peak reached in November of 
1955, and average weekly earnings rate goes to a new high of 
$79.90, which reflects the increase in the average workweek. 

Average net spendable weekly earnings totaled $72.85 for 
a worker with three dependents, and $65.49 for a worker with 
no dependents. Compared with November, 1954, this is an 
increase of $4.67 for the worker with three dependents and an 
increase of $4.57 for the one with no dependents 


DOLLARS 





180 


160 


Employment 





1952 1953 


Construction 


BILLIONS OF DOLLARS 
so; 


iCr 

¢ 
—- 

|e eee 


0 Lu 


’ 
—S 
‘ 


ITA 


MANUFACTURING EMPLOYMENT & 
PAYROLLS (production workers) 


_ Parrots Gross Earnings 


SESSCSS TE SUSUR SSUES Swee es eeeee’ 
. é 


2 


er 





2.20 
MANUFACTURING HOURS & EARNINGS 
2.00 


Average Hourly 


(left seole 
‘ 


Average Hours 
Per Week 
(right scole 

, 


Pn ete | 














4 1954 


DOWN. The total new construction, seasonally adjusted, con- 
tinued down, although the totai for 1955 was 12.5 per cent 
above 1954. Spending for new construction for 1955 totaled 
$42.25 billion, establishing an all-time high. For the ninth 
successive year increased residential building was the largest 
single factor in achieving last year’s record. 
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Strikes 


The Economy 


UP. There were 28 million man-days of idleness caused by 
strikes in 1955. The 4,200 strikes beginning in 1955 involved 
2.75 million workers. Twenty-eight involved 10,000 or more 
workers, and although many of the larger strikes were rela- 
tively short in duration, several did continue for two months 
or longer: One, of 58 days, involved the employees of the 
Louisville-Nashville Railroad; another, of 72 days, involved the 
Southern Bell Telephone and Telegraph Company; and a third 
is the Westinghouse Electric Corporation strike, which began 
on December 27, 1955, and is not settled yet 
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UP. Stock prices in December fluctuated narrowly. The 
Stock average for the month of December, 1955, was 333.6 on the 
Prices Securities and Exchange Commission index. This is a rise of 
over 100 points since December, 1954. The corporate net 
working capital at the end of the third quarter of 1955 was 
$102.3 billion. The growth in working capital amounted to 
$1.7 billion. At the end of the third quarter of 1955, corpora- 
tions held $31.3 billion in cash and $20.6 billion in United States 
Government securities. 
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Consumer UP. In spite of the fact that the increase in November in auto- 


- mobile credit outstanding was the smallest for any month since 
Credit January of 1955, total consumer credit outstanding at the end 
of November was $35.1 billion. This was $420 million higher 
than October. The total consumer credit outstanding Decem- 
ber, 1954, was $30.125 billion, so the increase during last year 

will probably hit $6 billion 
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Personal UP. Personal income in November, 1955, stood at a high of 


$311.4 billion (seasonally adjusted annual rates). A large part 

Income of this increase was accounted for by increases in labor hours. 
Business, professional, and rental income rose slightly, as did 
dividends and personal income. Farm proprietors’ income 
declined. There are now about 5 million farms. The number 
of farms has been declining for the last ten years 


National UP. Revised preliminary estimates show that national income 
rose about $5 billion (seasonally adjusted annual rate) between 

income the second and third quarters of 1955. Total national income 
stands for the third quarter at $325.7 billion. This is made up 
of compensation by employees, $224.3 billion; farm income, 
$10.6 billion; business and professional proprietors’ income, 
$27.6 billion; rental income of persons, $10.7 billion; net worth, 
$10.7 billion; corporate profits, $41.9 billion. 
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Repeal of the Railway 
Right-to-Work Law—An Appraisal 


By JAMES R. MORRIS 


about state 

right-to-work legislation has high lighted 
the general misunderstanding and ignorance 
of what right-to-work laws are and what 
they do. Basically, right-to-work laws are 
not designed to create jobs or to guarantee 
employment in the Marxian sense; nor are 
they designed for the special benefit either 
of employers or of labor unions. Stated 
simply, the fundamental purpose of right- 
to-work legislation is to guarantee to the 
individual worker the right either to join a 
labor organization or not to join a labor 
organization, without coercion from man- 
agement, from a labor union or from the 
two acting in concert. Thus right-to-work 
legislation outlaws compulsory union mem- 
bership, including the device of the union 
shop, under which all workers must join 
the union within a stipulated period after 
obtaining employment and must remain 
members of the union as a condition of 


| ECENT CONTROVERSY 


retaining their jobs. It is because right-to- 
work laws prohibit compulsory union mem- 
bership as a condition of employment that 
such heated controversy rages about right- 
[his prohibition limits 
labor unions. 


to-work legislation. 
the coercive powers of 
Currently, 18 states have right-to-work 
Experience under such legislation is 
however, 


laws." 
relatively limited in one 
since the first state right-to-work law was 
the Florida law, enacted in 1944 in the form 
of a constitutional amendment.* ‘There is 
support for additional state right-to-work 
legislation, but most of the state laws were 
not passed until 
World War II. The constitutionality of 
the principle embodied in right-to- 
work legislation has been upheld by the 
Supreme Court.’ 


sense, 


after the conclusion of 


state 


While this article is not directed towards 
state right-to-work laws, it is noteworthy 





1 Alabama, Arizona, Arkansas, Florida, Geor- 
gia, Iowa, Louisiana, Mississippi, Nebraska, 
Nevada, North Carolina, North Dakota, South 
Carolina, South Dakota, Tennessee, Texas, Utah 
and Virginia. 

2 Amendment to Sec. XII, Florida State Con- 
stitution, approved November 7, 1944. (‘‘The 
right of persons to work shall not be denied or 
abridged on account of membership or non- 
membership in any labor union, or labor organi- 
zation; provided that this clause shall not be 


The Developing Law 


construed to deny or abridge the right of em- 
ployees by and through a labor organization or 
labor union to bargain collectively with their 
employer.’’) Cited in State Right-to-Work Laws 
(Washington, Bureau of National Affairs, 1954). 

3 Lincoln Federal Union v. Northwestern Iron 
é Metal Company, 16 LABOR CASES { 64,898, 335 
U. S. 525 (1949); AFL v. American Sash & Door 
Company, 16 LAEOR CASES { 64,898, 335 U. S. 
538 (1949). 





James R. Morris is instructor of economics 
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that we have had 
under right-to-work legislation in one major 
instance, namely, during the 17-year period 
from 1934 to 1951, when compulsory union 
membership was prohibited on the nation’s 
railroads. The 1934 amendment to the 
Railway Labor Act prohibited the require- 
ment of either membership or nonmember- 
ship in a labor organization as a condition 
of obtaining or of retaining employment in 
the railway industry." However, in 1951, 
Congress passed a vitiating amendment to 
the railway right-to-work law in order that 
compulsory union membership could be 
established on the nation’s railways.° 


fairly long experience 


An appreciation of the issues involved in 
the virtual repeal of the railway right-to- 
work law requires a review of the salient 
facts and principles of railway labor legis- 
lation. The Railway Labor Act (RLA) was 
passed in 1926.° The passage of the RLA 
introduced a new principle into labor rela- 
tions and thereby established the funda- 
mental basis for modern labor unions. This 
new principle was the elective principle 
The act provided that workers in appro- 
priate bargaining units (“craft” or 
might organize to bargain collectively. If 
the workers in a bargaining unit desired 
to do so, they, as principals, might select 
a bargaining agent to represent them in 
collective bargaining negotiations. Under 
the provisions of the act they were free to 


“class” ) 


employ a labor union or hire a lawyer to 
represent them, or, if they wished, they 
could choose to bargain individually. Thus, 
at the will of the workers in the bargaining 
unit, a representative bargaining agent might 
be selected; this was the principle of free 
choice by the workers of a representative 
with whom the employer was bound to deal. 

The act worked tolerably well, but eight 
years of experience under it disclosed vari- 
ous areas in which improvements were 





* 48 Stat. 1185 (1934). 
° 64 Stat. 1238 (1951) 
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Accordingly, in 1934, hearings were 
held with a amendments 
to the basic 1926. 
hearings culminated in the 1934 amendment 
to the RLA. Congress accepted the basic 
framework of the RLA, and the purpose 
of the amendment was to make provision 
for implementing, reinforcing, and strength 
ening the act. made with 
respect to administrative machinery, 


needed 
view to enacting 


legislation of These 


Changes were 
elec 
tion procedures, enforcement and the estab 
penalties. In addition, and of 
this Con 
gress provided that the selection or choice 
of a should be deter 
mined by the majority of the employees in 
the bargaining unit that all 

union membership, 
shop, flatly prohibited It 
that both 
were coupled together in Section 2, Fourth 
As we 
provisions are inseparable because clogs on 


lishment of 


special relevance to discussion, 


representative agent 


and forms ol 
compulsory including 
the union were 


was not by accident provisions 


shall see subsequently, these two 
the right 
inhibit 
representative bargaining agent 


to join or not to join a labor 


union freedom of choice of the 


The railway unions have contended that 
Congress prohibited all forms of compulsory 
union membership in the 1934 amendment 
to the RLA only to weaken company-wide 
evident, that Con 
union mem 


unions. It is however, 
prohibited 
order to guarantee two 
The first is the 
worker to join or not to 
labor The is the principle 
of free choice of a bargaining agent by the 


gress compulsory 
bership in 
principles. 
individual 
union. 


basi 
right of the 
join a 
second 
several 


majority of the workers. There are 


substantiate this 
ye Third, of the 


inferentially, 


significant factors which 
view. First, in Section 
1926 act, Congress, at 
had prohibited compulsory union member 
“interfer- 


least 
ship by its proscription against 
ence, influence, or coercion by either party 


6 44 Stat. 577 (1926) 
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over the [self-organization or] designation 
of representatives by the other.” Second, in 
the Texas & New Orleans Railroad Company 
case (1930) in United States 
Supreme Court sustained the RLA, it 
observed that collective action would 
be a mockery if representation were made 
futile by interferences with freedom of 
choice.” * Third, two acts of Congress in 
1933 undertook to firmly the 
principle of freedom of choice of a bargain- 
ing agent on the railroads. Thus, the 
amendment to the federal Bankruptcy Act 
outlawed all forms of compulsory union 
membership, specifically applying the pro- 
hibition to both company (system-wide) 
and so-called standard (for example, AFL 
nonoperating unions and the nonaffiliated 
operating brotherhoods) unions.” The Emer- 
Railroad Transportation Act later 
that the must comply 
provisions of the Bankruptcy 


which the 


establish 


gency 
provided 
with 
Act.” 

Apparently 
that 
free 


carriers 


those 


developing 
and 
were 


recognition was 
membership 
bargaining agent 
contradictory 
understanding which 


compulsory union 
choice cf a 
antagonistic and concepts, 
and it was new 
gave rise to the prohibition of compulsory 
union membership in the 1934 amendment. 
Curiously enough, it appears that a good 
many people that the purpose of 
the 1934 prohibition against compulsory 
union membership was directed merely at 
company-wide unions.” This notion was 
carefully cultivated and fostered by labor 
union officials at the 1950 hearings which 
preceded the 1951 amendment to the RLA,.” 
That this notion was clear. 
Joseph B. Eastman, then 
nator of transportation, 
emphatically that fhe reason for the inclu- 
sion of paragraphs (p) and (q) in the 
Bankruptcy Act as well as for the sub- 
sequent reiteration in the Emergency Rail- 
Act of those prohibitions 


this 


believ e 


erroneous is 


co-ordi- 
point 


federal 
made the 


road Transportation 


against all forms of compulsory union 


membership was that the purposes of the 
RLA were not being accomplished in whole. 


7 Texas & New Orleans Railroad Company v. 
Railway Clerks, 281 U. S. 548, 570 (1930). 

847 Stat. 1467 (1933), Sec. 77, pars. (p) 
(q). 
* 48 Stat. 211 (1933), Tit. I, Sec. 7(e). 

” See, for example, Senate Committee on 
Labor and Public Welfare, Railway Labor Act 
Amendments, S. Rept. 2262, 8lst Cong., 2d Sess. 
(1950), pp. 2-3. 

1 See Hearings Before Subcommittee of the 
Committee on Labor and Public Welfare on S. 
3295, Sist Cong.; 2d Sess. (1950): Hearings Be- 
fore Committee on Interstate and Foreign Com- 
merce on H. R. 7789, 81st Cong., 2d Sess. (1950). 


and 
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He stated explicitly that the idea was to 
prevent any interference with the freedom 
of workers to choose to join either a com 
pany-wide union standard 
unions.” Eastman stated flatly his full sup 
port of the principle that no person seeking 
should be required either to 


or one of the 


employment 
join or not to join any labor organization.” 
Nevertheless, the so-called standard unions 
did try, during the 1934 hearings, to secure 
legislation which would make illegal com- 
pulsory union membership agreements for 
the system-wide while permitting 
the standard unions to have compulsory 
union membership.” 


unions, 


We well may ask just why the so-called 
standard unions should ask for such prefer- 
treatment. Eastman had 
vigorously all forms of compulsory mem/ 
bership and had insisted that the individual 
worker should have the right to join, or not 
Interestingly, he 
senator 


ential opposed 


to join, any labor union 
was supported in this principle by 
Wagner, that what he, too, 
had tried to achieve in legislation he had 
(Wagner's 


who said was 
proposed outside the railroads 


worker 


words were: “ to give the a free 
choice to join any union he 
union or no union 

any attempt to 
organization as an 
oe Eastman 


wants, com- 

”) Eastman 
compel a man 
to join an affront to 
civil liberty. had 
this to say about the proposal to confine 
compulsory union 


pany 
considered 


Significantly, 


against 
company-wide 


the prohibition 
membership to unions 

“This proposal is 
strikes at the principle of 
choice which the bill is designed to protect 
The prohibited practices acquire no virtue 
confined to ‘standard 

. If genuine-freedom of choice 
is to be the basis of labor relations under 
the Railway Labor Act, as it 
then the yellow-dog contract, and its corol- 
lary, the and the so-called 
‘percentage contract’ have no place in the 
make a distinction between 
and other 


vicious, because it 


freedom of 


by being so-called 


unions’. 


should be, 


closed sh« Pp, 


picture. To 


company unions labor organiza- 


tions in this respect is absurd.” ™ 


% Hearings Before Committee on Interstate 
Commerce on S. 3266, 73d Cong., 2d Sess. (1934), 
pp. 11-12. 

% Hearings Before Committee on 
and Foreign Commerce on H. R 
Cong., 2d Sess. (1934), p. »29. 

™ Hearings on S. 3266, 73d Cong., 2d Sess 
(1934). See statement of George M. Harrison, 
president of the Brotherhood of Railway Clerks 
p. 37. 

% Hearings on S. 3266, pp. 12, 156. 

% Hearings on S. 3266, p. 157. 


Interstate 
7650, 73d 





Thus, the prohibition was aimed partly at 
company-wide unions, but not because they 
were company-wide unions (except insofar 
as there were company-dominated unions) 
as opposed to the so-called standard unions, 
but because compulsory union membership 
per se interfered with freedom of choice 
Naturally, there could be no greater virtue 
in permitting the standard unions to under- 
mine free choice than in permitting the 
company-wide unions to do so. So, again, 
why was it that the standard 
unions wanted compulsory union member- 
ship outlawed for company-wide unions but 
permitted for themselves? The answer now 
is surely clear. They wanted this kind of 
an arrangement precisely they 
recognized the validity of Eastman’s state- 
ments. They saw the point. Prior to this 
time there were a number of company-wide 
unions and some of them had compulsory 
union membership agreements with the rail- 
way systems, Such agreements inhibited 
the freedom of choice of a representative 
bargaining agent by the employees. The 
standard unions objected to this because 
they wanted the membership—they wanted 
to be the representatives of the employees, 
and they knew a change was unlikely where 
compulsory union membership agreements 
were in force. Compulsory union member- 
ship practiced by themselves only, however, 
would give the standard unions a great ad- 
vantage. That the standard unions recog- 
nized the validity of Eastman’s statements 
that compulsory union membership under- 
mined freedom of choice is evident in a very 
significant statement by George M. Harrison, 
president of the Brotherhood of Railway 
Clerks, made to the House Committee on 
Interstate and Foreign Commerce during 
the hearings of 1934. Harrison stated: 


so-called 


because 


“Since the employees cannot designate 
representatives without exercising the freedom 
of choice, the law also seeks to give them 
the opportunity to either come in or to stay 


out of any labor organization.” 

The significance of 
brotherhoods wanted 
we couple their recognition of how com- 
pulsory union membership placed a clog 
upon the exercise of workers’ free choice 
with their urgent insistence that compulsory 
union membership ,be prohibited to the 
system-wide unions but permitted to them- 


what the 
can be 


railway 


seen when 


” Hearings Before Committee on Interstate 
and Foreign Commerce on H. R. 7650, 73d 
Cong., 2d Sess. (1934), p. 79. 

% David Levinson, ‘Union Shop Under the 
Railway Labor Act,’’ 6 Labor Law Journal 441 
(July, 1955). 
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Here we come to what is in 
respects the heart of the 
the unions’ demand for compulsory union 
And we 
shall see the real meaning of the 
“union security.” Union officials frequently 
try to equate compulsory union membership 
indeed, their persistent 


selves many 


issue insofar as 
also 
term 


membership is concerned 


with union security; 
employment of the latter term has led to its 
uncritical acceptance, so that now there is 
rather common usage of “union security” 
to mean union membership. 
Thus, “The 


union shop may be regarded as the arche 


compulsory 


one author wrote recently 


type of all forms of union security arrange- 


ments When the term “union 
security” is used in this way, its real mean- 
union 


ing is that a specific organizational 


apparatus continues to remain the bargain 
ing agent regardless of the will of the prin 
cipals—the workers in the bargaining unit 


In order to understand the precedirg state 
ment it is necessary to recognize the status 
of labor unions under the RLA. The RLA 
provided that the union would remain the 
bargaining agent so long as it retained the sup- 
port of a majority of the workers in the 
bargaining unit. It also prohibited the car 
from discriminating workers 
because of union affiliation or nonaffiliation 


riers against 


These two provisions of the law, plus the 


fact that railway labor is generally tenure 
labor 
labor), meant that in practice unions were 


their bargaining agents 


(as opposed to casual or “drifting’ 


secure in role as 
for groups of workers unless the workers 
themselves rejected the unions. The 
affection of the workers might lead 
“rival union” as the bargain- 
ing agent or it might lead to the 
of a union altogether. The union 
lose its position only if it lost the support 
of the majority of the workers in the bar- 
Fitzpatrick observed 
intended to and 
choice of the ma 


dis- 
to the 
selection of a 
rejection 
could 


gaining unit has 
“Union security is 
destroy the freedom of 
jority. If it does not destroy the freedom 
of choice of the majority, then it is of little 


This is the real point 


does 


value to the union” ’ 
of union security and the reason why union 
officials try to equate the term “union se- 
curity” with compulsory union membership. 
notion, union se- 


Contrary to the popular 


refer to the right of em- 


(Continued on page 103) 


curity does not 


% Bernard H: Fitzpatrick, Understanding La- 
bor (New York, McGraw-Hill Book Company, 
Inc., 1945), p. 74 


February, 1956 @ Labor Law Journal 

















as 

yn 

so 

m 

ly ' * 

ip LABOR 

nt 

LAW 

is ; 

” 

; JOURNAL 

February, 1956 A COMMERCE CLEARING HOUSE PUBLICATION Vol. 7, No. 2 

a, 

yn 

n- 

al 

n- 

n- 

it. 

; After Merger— 

A , 

; AFL-CIO’s Program and Problems 
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By HOWARD G. GAMSER 

n. 

1¢€ 

re This discussion of the postmerger program and problems of the AFL-CIO names as 

the federation's first goal the doubling of membership, with a primary effort 

“e in the chemical field, and in the textile, oil, paper and wood industries. Among 

“ the problems to be faced by the new organization are the clarification of con- 

ze flicting and overlapping jurisdictions, and the reconciliation of existing fun- 

e damental differences in philosophies of the craft unionists and the industrial 

1- unionists. How the combined leadership handles the problems of the new coali- 

n tion will show whether it is headed toward effective unity or divided alliance 

id 

rt 

r- N DECEMBER 5, 1955, at the Seventy- executed. A spirit of unity pervaded the 

1: first Regiment Armory in New York convention hall and an ambitious program 

°S City, George Meany, president of the Ameri- for the new organization was announced. 

A can Federation of Labor, and Walter Reuther, However, those who engineered the merger 

‘te president of the Congress of Industrial Or- Were aware that serious problems remained 

le ganizations, grasped the handle of the gavel to be resolved and divisive forces still ex- 

it and hit the lectern six times. This act marked isted that had to be contained before these 

" the opening of the first convention of the *SP!Tations could be achieved. 

is newly merged AFL-CIO. For the first time 

>. : — . 

4 in 20 years, representatives of the two labor Organizing the Unorganized 

a federations sat in common council. Present The first : 2 , 

were delegates from unions with a combined : - ser announced goal na the united 

) iteiiiattin ial’ ieee Sh gilli I labor federation was to double its member- 

= membersaip of abou aay Wore ship. A realization of that resolution would 

- The election of officers for all-important mean a federation made up of almost 30 

rs posts was unanimous, and the plans drawn million members. A fund of between $8 
by the unity committee, after months of million and $10 million is to be allocated 
work, for the organization and structure of and a staff of 320 organizers on the payroll 
the new coalition were smoothly and quickly of the parent organization will be assigned 
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to help do the job 
growth that visualized 
to exceed by far that which followed the 
passage of the Wagner Act. Yet, those who 
announced this undertaking the 
given the responsibility for carrying it out 
know that recent Bureau of Labor Statistics 
that membership 
been almost static over the past two years. 


Che rate of membership 


has been will have 


and men 


figures show union has 


the kinds of 
that are 


A brief analysis of 
and types of 


wage 
earners enterprises 


now organized as against those remaimuing 
unorganized will point up the difficulties that 
must be overcome by the new Director of 


Organization and his staff. Into the new 
ganization the AFL brought 9,615,000 mem 
bers, and the CIO another 4,067,000. The 
four Railroad Brotherhoods and the United 
Mineworkers, who are not members of the 
federation, have 1,800,000 members. With 
the further addition of or- 
ganized by smaller independent unions, the 
17 million 


Or- 


those workers 
total number organized is about 
[here are, according to the Census Bureau, 
the 


appear 


-ountry’s labor 


that over 50 


70 million people in 


force, and so it would 


million more people are eligible for organ 


zation. That is not the cas¢ 


There are sorme groups we must eliminate 
from the total labor force to get a realistic 
picture of the number eligible. Of the total 
number, at least 2 million are unemployed 
at any given time. Another 8 million make 
their living on the farm. Even the 2 million 
hired farm laborers have never shown much 
interest in joining a The 
only union now organizing in that field has 
only 5,000 members. A group considered 
ineligible for membership is the self-employed, 


labor organization 


such as doctors, lawyers, shopkeepers, etc., 
who number some 5% million. One 
add to this list of general exclusions the 
well million executives, managers, 
foremen and scientists. 


can 


over 5 
It is also. necessary 
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to deduct still another 1% 


tically unorganizable domestic workers 


million prac- 
After 
48 mil- 


subtracting these groups, a pool of 


lion remains 


Calculating in this manner, it can be 
that unions over 35 pet 
cent of those who are theoretically ready for 
organization In 


seen 
already represent 
manufacturing, mining, 
construction and transportation the percent 
age of organized to 


unorganized is much 


greater. Those who remain unorganized in 
these fields in the industrial North, 
organizer 
that 
organization for 


present 
I hey 


preblems to the 


for 


special 
work 


cessfully 


large companies have suc 


resisted many 


vears by matching or exceeding benefits 
unionization might bring, Other unorganized 
workers are employed by smaller personal 
difficult to 
not increase membership rolls at a 

and more N] RB elections 


2 More 
conducted for units of 40 o1 


ized that are crack 


and do 


companies 


being less. 


wholesale trade, 


white-collar fields as well 


In retail and finance, in- 
surance and other 
as Im government service, the incidence of 
rganization even in the North is very much 
& eligible 


Fewer 1 “ent « | 214 million 
worke | 


lower thi ‘ p ) noOs¢ 


rs in banks, insurat 


finance are organize: Ty 


sale trades there are 11 mill 


and less than 500,000 belong to unions 


5,750,000 workers 


some areas most ¢ 


service industries with 
very spottily organized. I1 
| salons, harber 


} 
I 


the beauty 
| 


t 
and 


restaurants 
staffe: y union 


d towns 


re pall SnNoOops are 


t mem 


ers ly other cities at very tew 
establishments have been 


No mor than ] 


per I mployed thr 


yvees in these 


empl 


unionized million, or less 


an 20 


uughnout the 


country, are in t ranks of organized labor 


Labor is also very represented among 
the 7 million government and civic workers, 
except for the 500,000 postal workers who 
re alm t all organizZ | | 


se of lobby 


] I 2 


\ftet 


conclude tl it the 


examining might 


offensive would 


the white-col A because it is the 


fertile arez new drive But a 
according to 
Both the 


white 


major effort in thi lirection, 


present thinking, o be delayed 


AFL and CIO have 
collar workers in ihe 


tried to organize 
past, with disappoint 
‘I he head ot the 


federations 


ing results new organizing 


arm of the believes that a fur 


ther study of the nature of the white-collar 


employee is necessary, and he wants to see 


“more evidence that these workers want to 
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be organized” before his new staff is de- 
ployed to assist the many affiliated unions 
that have an interest in this field. 


The proposed organizing program envis- 
ages a first effort in the chemical field, with 
the Du Pont enterprises a primary target; 
in the textile industry, with plants that have 
relocated in the South getting special atten- 
tion; and in the oil, paper and wood indus- 
tries. 3efore these campaigns can get 
underway, however, the first of many intra- 
mural problems that the Joint Committee on 
Unity was unable to resolve will have to be 
overcome. 


Rationalizing Structure 
of United Labor Movement 


Major organizing in the fields mentioned 
above cannot have the help of funds and 
organizers provided by the AFL-CIO until 
unions which now have conflicting and over- 
lapping jurisdictions in these areas either 
merge or agree on how newly enrolled mem- 
bers are to be allocated among them. There 
are two affiliated unions in the chemical 
field, two others in textiles (and in a syn- 
thetic yarn plant the four may collide), 
three unions in the paper products industry 
as well as three others in wood and wood 
products. There is the additional problem 
of satisfying the various craft unions which 
expect that new organizing by the parent 
body will be carried out in a way that will 
protect their status and jurisdiction in each 
new plant. The first topic on the agenda of 
the 27-man executive committee of the 
merged organization will be this problem. 
All new organizing drives that are spon 
sored and supported by the AFL-CIO will 
have to await its disposition. 


To get the organizing campaign started 
will require that the leaders of the new fed- 
eration come up with a scheme that will 
permit the affiliated unions to coexist and 
engage in concerted activities, Eventually, 
the whole organic structure of the united 
labor movement will have to be rationalized. 


A no-raiding agreement between the AFL 
and CIO, which was a precursor ot merger 
and which has been extended until! Decem- 
ber 31, 1957, was designed to improve rela- 
tions between the affiliated unions. At the 
moment, 108 unions have signed the no- 
raiding pact and 30 are holdouts. Some of 
the recalcitrant organizations are expected 
to subscribe, now that merger has been 
completed. It is a negative compact in 
which the signatories pledge to respect the 


After Merger 


other fellow’s jurisdiction but are not re- 
quired to engage in any cooperative efforts. 


With the impetus given by merger and 
the lessons learned from no-raiding agree- 
ments, more and more unions may find it 
practical and expedient to combine their ef- 
forts and perhaps their identities. Pre-exist- 
ing the merger was a trend over the past 
few years toward larger unions and indus- 
try-wide bargaining through joint efforts. 
Five unions in the new federation—the Auto 
Workers, the Teamsters, the Steel Workers, 
the Machinists and the Carpenters—will 
represent over one third of the membership. 
The smaller unions can readily see that to 
gain a stronger voice in the affairs of the 
AFL-CIO they may have to band together. 


The CIO Packinghouse Workers and the 
AFL Meat Cutters announced their amal- 
gamation at the unity convention. The CIO 
Shoe Workers and the AFL Boot and Shoe 
Workers are reported to be completing mer- 
ger arrangements. The paper workers unions 
in both federations have already held unity 
discussions. The CIO Utility Workers and 
the AFL Brotherhood of Electrical Work- 
ers will begin formal talks about uniting in 
the near future. The chemical unions will 
have to work out some plan if a successful 
drive in their industry is to be undertaken. 
The textile workers will find merger the 
only expedient, despite present bad rela- 
tions, in view of the success of employer 
opposition in the South to their separate 
efforts. Other international unions are find- 
ing joint working arrangements feasible 
even with related and overlapping jurisdic- 
tions. Several individual no-raiding pacts 
crossing federation lines before merger were 
worked out within the past year. 

Perhaps the 138 affiliated unions 
eventually merge into 30 or 40 large unions 
with clear areas of jurisdiction, The histori- 
cal trend seems to be in that direction. For 
the present, however, the new federation 
has inherited this large number of independ- 
ent and autonomous organizations. Because 
the constitution of the AFL-CIO states that 
existing jurisdictions and memberships are 
to be safeguarded, the basic cause of con- 
flict found in overlapping jurisdictions re- 
mains a problem with which the leadership 
must cope. 
have not become signatories to the no-raid- 


will 


Some of the most active raiders 


ing pact. The means of dealing with a con- 
tinued disregard for the jurisdictional rights 
of other members are not to be found-in the 
constitution or any of the other agreements 
that the affiliates have adopted. The new 
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constitution also recognizes that “Both craft 


and industrial unions are equal and neces- 
sary as methods of trade union organiza- 
tion.” The inevitable conflict inherent in 
these inconsistent views also remains preserved. 


Personalities, Programs and Politics 


On the national level, there are undis- 
guised and unresolved conflicts between im- 
portant members of the executive committee. 
These stem from the different orientations 
that these leaders have toward the role of a 
trade union and the function of the move- 
ment as a whole. Business unionists sit side 
by side with officials who espouse a social 
welfare brand of unionism. Presidents who 
preside over loose coalitions of autonomous 
local units, and officers who have a con- 
trolling voice in the affairs of all echelons 
of their unions must arrive at an under- 
standing about the responsibility for the 
conduct of local affiliates. Men who are 
content to sit back and protect the present 
position that they and their unions enjoy 
will have to reconcile their views with those of 
members of the committee who are more 
visionary. That all the vice presidents of 
the new parent body share the same moral 
and ethical code also is very much in doubt. 


After much debate and horse trading, the 
unity committee, after months of meetings, 
was able to establish a blueprint for com- 
bining the national staffs of the two federa- 
tions. Titles have been assigned and all 
former employees have been assigned desk 
space in the proposed AFL-CIC office 
building in Washington. In the political 
field, a program in the Gompers tradition 
has been adopted. More intensive campaign- 
ing for labor’s friends and against labor’s 
enemies has been promised. Whether all 
affiliated unions will recognize the same 
candidates as friends or enemies remains to 
be seen. Unanimity of opinion on these 
matters has not characterized labor’s par- 
ticipation in past political endeavors, Some 
international presidents have never felt obliged 
to follow the endorsement of the national 


office. 


As to participation in international labor 
affairs, representatives of the AFL and CIO 
have not always cooperated in the same pro- 
grams abroad. The staffing of that office 
and new assignments to international labor 
organizations was only accomplished after 
much behind-the-scenes wrangling. Some 
former incumbents have been assigned to 
other work and a new director has been 
designated. A common purpose and pro- 
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gram must still be devised. In the research 
and education offices at national headquar 
ters, the merger will eliminate some dupli 
cation of effort. Improved service to affiliates 
is expected. Lobbying responsibilities and 
the designation of new spokesmen on the 
“Hill” are yet to be arranged 

At state and city levels, the AFL and CIO 
each maintain a large number of organiza- 
tions to which local affiliates belong. The 
AFL has 50 state federations of labor and 
821 city centrals. The CIO has 40 industrial 
union councils and 247 city and county coun- 
cils. Each of these bodies is fully staffed 
and conducts separate and independent ac- 
tivities. The plans of the unity committee 
give than 1,006 state and local 
bodies two years in which to merge. All the 
problems to be overcome on the national 


these more 


level before organic unity can be achieved 
are to be found on the local scene, and in 
rivalries 
are even more acute. 


some cases these and differences 


Raiding, Racketeering 
and Racial Discrimination 


When the unity committee met last Feb- 
ruary for the first of many formal discus- 
sions on the proposed merger, the CIO 
officials present demanded a compulsory no- 
raiding clause in the agreement. The AFL 
leaders knew that they could not sell it to 
their people who were accustomed to a 
greater degree of autonomy. As a compro- 
mise, no-raiding was written into the con- 
stitution as a principle, but nothing was 
said about compulsion. Even while the unity 
convention was taking place, the problem of 
what to do about the cannibalization of the 
striking Flight Engineers by the Air Line 
Pilots had to occupy the attention of the 
newly elected president of the federation. 
The no-raiding pact has been in effect for 
nearly a year, yet many unions came to the 
convention and regarded who sat 
across the aisle with suspicion and anger 
During that delegates had to 
spend their union’s money and energy to 
block efforts of other unions to invade their 
jurisdiction in organized plants and where 
organizing had been undertaken. How the 
AFL-CIO proposes to deal with militant 
unionists intent upon the aggrandizement of 
their own organization at the expense of 
others is a problem with which the leaders 
will have to grapple. 


those 


year some 


An Ethical Practices Committee has been 
established by the AFL-CIO to police the 
organization aganist racketeering, Commu- 
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| don’t see any sentiment for a labor 
party, and | don't see any sentiment 
for labor to take over one of the 
existing parties —George Meany 





nism and other undesirable practices and 
One of the first acts of the new 
committee will be to call upon the United 
Automobile Workers, AFL, to put its house 
in order. While the convention was meet- 
ing, the leaders of some of its local affiliates 
were in the 
spending 
tions. 


policies. 


because of loose 


unsavory 


headlines 
and connec- 
federation has to face the 
problem of welfare fund manipulators who 
will not subscribe to the 
dealing with this subject. 


practices 
The new 


proposed code 
The Teamsters 
may be called upon to answer for the recent 
alliance formed between its Eastern Con- 
ference and the International Longshore- 
men, who were expelled from the AFL 
because of corruption, and for the pact 
Western Conference and the 
Mine, Mill and Smeiter Workers, who were 
expelled from the CIO because of 
munist domination. These examples on the 
national level can be regarded merely as 
symptomatic of what is going on much 
more extensively on the local level. Wheth- 
er the new federation will be able to clean 
house and reform unions where racketeers 
are in firm control or where Communists 
have found a refuge also remains to be seen. 


between its 


Com- 


Acclaim greeted the nomination of two 
Negro union presidents to the executive 
committee. The constitution of the new 
organization and the speakers at the con- 
vention condemned discrimination either in 
admission or in the form of segregation in 
local activities and employment. The 
unions that have been organizing in the 
South and conforming to local practices 
there on the grounds of expediency may 
have to take another hurdle or flout the 
mandate of the federation. Another test 
will come when the Railroad Brotherhoods, 
who openly practice discrimination, seek 
affiliation. The program that the new or- 
ganization must adopt to meet this test of 
principle is still to be devised. 


What's Ahead? 


All AFL and CIO unions, representing 


14 million workers in over 75,000 locals 
and living under more than 125,000 con- 
tracts with employers, have joined forces 
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more. The announced goal of the 
organization is to produce a united 
strong labor movement with all the 
workers in the country members 
federation. This united labor 
aims to be free from inter- 
necine strife, corruption and racketeering, 
Communism and discrimination. It pro- 
poses to speak with a voice that will require 
that existing political parties be responsive 
to the desires of the organized workers. 
The AFL-CIO will attempt to help foreign 
labor movements remain free and effective. 


once 
new 
and 
eligible 
of the 
organization 


Same 


To achieve the coalition, many problems 
had to be held in abeyance and differences 
glossed over for the present. The advo- 
cates of craft unionism have been told that 
ways will be devised to permit them to 
exist side by side with industrial unionists. 
This fundamental difference in philosophies 
of organization was the major cause of the 
cleavage 20 years ago. The views of many 
delegates who attended the 1935 and the 
1955 conventions have not changed in that 
time. A mutually acceptable political pro- 
gram that will enlist the enthusiastic sup- 
port of the rank and file has been promised. 
In the past, labor’s participation in political 
activities disappointing to the 


has been 


leadership 

The clashing personalities of differently 
oriented leaders have been deemed capable 
of being meshed for the benefit of the para- 
mount interest of the movement as a whole. 
Neither labor had an entirely 
successful record in mediating its 
internal rifts. The seeds of conflict 
tained in the present overlapping and in- 
consistent structure have been left to germi- 
nate. The adverse opinion of the other 
members of the federation is considered 
sufficient pressure to keep them under con- 
trol. Raiding, racketeering and discrimina- 
tion remain problems for future handling in 
a manner consistent with announced prin- 
ciples. Such action that may be taken is 
not to jeapordize the affiliated status of 
any present member, if that is possible. 


house of 
own 
con- 


Uniting in name and adopting a program 
acceptable to a majority of those who voted 
for merger did not solve any of the old 
problems or create any new ones that the 
CIO and AFL unions did not have to face 
while they were in separate organizations. 
How these problems are handled by the 
combined leadership of the labor movement 
will determine whether the new federation 
is headed toward effective unity or toward 
new divided alliances based upon insur- 
mountable self-interest. [The End] 
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By LEROY JEFFERS 


Attorney, 


Vinson, Elkins, Weems & Searls, 
Houston, Texas 


| _ The Vintage Doctrine—Ne 


“We do not think that case should 
control this one. We are dealing 
with a different Act of another vin- 
tage ... .”—Mr. Justice Dougias, 
in Mitchell v. C. W. Vollmer & Com 
pany, 28 Lapor Cases { 69,243, 349 
U. S. 427. 

“Reliance upon this Court’s opin 
ions becomes a hazardous business 
for lawyers and judges, not to men 
tion contractors, who are not familiar 
with the vintage test.’—Dissenting 


opinion of Mr. Justice Minton. 


HE United States Supreme Court has 
recently held, in Mitchell v. C. W. Voll 


mer & Company, that employees engaged in 
constructing a new cut-off canal at the Port 


alternate 
Waterway 
commerce” 


of New Orleans to provide an 
route for the Gulf 
were working in 
although the cut-off canal had never been 
could not be so 
The four- 


Intercoastal 
“interstate 
used in commerce and 
used until after its completion. 
to-two opinion reversed a decision by the 
United States Court of Appeals for the 
Fifth Circuit (26 Lapor Cases § 68,530, 214 
F. (2d) 132) which had held that employees 
on the new canal construction 
within the coverage of the Fair Labor Stand- 
ards Act because their work 
commerce” canal! 
and could not be, used in commerce until 


were not 


was not “in 


since the had not been, 


after completion of their work. 

The United States Supreme Court opinion 
clearly constitutes either a complete aban 
donment of, or a perplexing refusal to apply, 
the “new construction rule” which had long 
excluded the original construction of 

instrumentalities of interstate 
from the coverage of statutes 
commerce between the 
seemed to be settled law 
body of judicial decision 
the Supreme 


new 
facilities or 
commerce 

regulating 

Such exclusion 
under a great 
founded on three decisions of 
Court. 


78 


states 


The parent case of the “new construction 
being Ra 


Paul Rai 


involving the 


generally regarded as 
mond v. Chicago, Milwaukee & St 
way Company, 243 U. S. 43, 
construction of a 


rule” is 


original new railroad 


tunnel through the mountains to provide 


upon completion a new route for an exist 
ing rail line 
construction of the new 
held not to be 
resultant exclusion of his injury from cover 
age by the Federal Employers’ Liability Act 
because the tunnel would not, and could not, 
until 


An employee injured in the 
cut-off 


engaged in commerce, with 


tunnel was 


be first used “in commerce” after its 


completion. 


In New York Central Ratlroad Company 


v. White, 243 U. S. 188, an employee killed 
in the construction of a new station on the 
rail line was held not to be covered by the 
Federal Employers’ Liability Act because 


“new construction” was not commerce 


such 

between the states. 

United States 

Reed 
that 


Faithful to this doctrine, the 
Supreme Court held in Murphey 
15 Lapor Cases { 64,817, 335 U. S. 865, 
a suit for overtime pay under the Fair Labor 
Standards Act by employees engaged in con 
struction of a navy camp and a naval bas« 
depot, and in the maintenance and operatiot 
“remanded to 


instructions to dts 


of the base depot, should be 
the District with 
miss those causes of action involving solel) 


construction work, and to reconsider the 


Court 


remaining causes of action 


Numerous decisions by the various United 


States courts of appeals have excluded the 
original construction of facilities and instru 
mentalities designed for use in interstate 
commerce after completion from Fair Labor 
during the 


Standards Act coverage period 


prior to completion and use 

In Moss v. Gillioz Construction Company, 
24 Lapor Cases { 67,753, 206 F. (2d) 819, 
the United States Court of Appeals for the 
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The ‘‘new construction rule’’ had long excluded the original construction of new 
facilities or instrumentalities of interstate commerce from the coverage of stat- 
utes regulating commerce between the states. The parent case of the rule is gen- 
erally regarded as being Raymond v. Chicago, Milwaukee & St. Paul Railway 
Company. In a recent perplexing opinion (Mitchell v. C. W. Vollmer & Company), 
the United States Supreme Court converted the identical fact situation which gave 


birth to that rule to an exception to it. 


What will the probable result be? 





Tenth Circuit excluded from Fair Labor 


Standards Act coverage the construction of 
a bridge across a river, though the bridge 
part of 


The 


upon completion would become a 


a United States interstate highway. 


bridge upon completion would not replace 


the existing river bridge, but the two would 
interstate traffic. The 
Vollmer case is complete 


share the highway 
analogy to the 
In holding that employees engaged in the 
this new bridge 


commerce” 


original construction of 


were not engaged “in and, 
hence, that their work was not covered by 
the Fair Labor Standards Act, the court 
said in part 


“We do not 
interstate traffic will 
bridge after completion is 
bring appellant’s work upon it within the 
farthest reaches of the channels of inte 


fact that 
over the 


believe the mere 
be rerouted 
sufficient to 


state commerce.’ 

In Koepfle v. Garavaglia, 22 LABor Cases 
{ 67,267, 200 F. (2d) 191, the United States 
Court of Appeals for the Sixth Circuit held 
that the original construction of the Edsel 
Ford Expressway was not “in commerce” 
and, hence, not covered by the Fair Labor 
Standards Act, saying: 

“Here the highway was completely new 
It was clearly not being repaired. It was 
not and could not be an instrumentality ot 
commerce, for it had not been opened to 
traffic.” 


Wage and Hour Law Coverage 


In Crabb v. Welden Brothers, 13 LABor 
Cases § 64,155, 164 F. (2d) 797, the United 
Appeals for the Eighth 
work on the construction 
Canada which, 


States Court of 
Circuit held that 
of the Alcan Highway in 
upon completion, formed a junction with 
the Richardson Highway to Fairbanks, 
Alaska, was original construction not cov 
ered by the Fair Labor Standards Act. 

Standard Dredging 
Cases § 62,889, 152 
States 


In Nieves et al Uv. 
Corporation, 10 LABor 
F. (2d) 719, the United Court of 
Appeals for the First held that 
dredging operations in Puerca Bay, Puerto 
dock and entrance 
United States Naval 


Roads was origi- 


Circuit 
Rico, for a site for a 
chatinel to serve the 
Base known as Roosevelt 
not covered by the Fair 
Act, saying in part: 


nal construction 
Labor Standards 


“The work upon which the plaintiffs were 
repair or maintenance to 
dock and channel; it was 


engaged was not 
an existing dry 
construction in preparing 


new and original 


a site for such a dock and a passageway 
to it, which had not yet been used in inter- 
state commerce.” 

In Kelly v. Ford, Bacon, & Davis, Inc., 
12 Lapor Cases § 63,849, 162 F. (2d) 
the United States Court of Appeals for the 
Third Circuit held that the building of a 
new and additional facility for the 
struction of aircraft engines did not consti- 
tute commerce and that such work was not 
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555, 


con- 





covered by the Fair Labor Standards Act 
even though a ventilation system in the 
new defense factory was changed prior to 
completion of the construction by reason 
of the beginning of production in 
new buiiding before the completion thereof 
Such work was held to be 
ordinary incident in the course of original 
construction.” 


In Scholl v. McWilliams Dredging Com 
pany, 15 Lapor Cases { 64,641, 169 F. (2d) 
729, the United States Court of Appeals 
for the Second Circuit held that the con- 
struction of a new air Greenland 
was not “in commerce” and was not covered 
by the Fair Labor Standards Act 
though parts of the base were in use before 


such 


less 


“a more or 


base in 


even 


completion of the entire installation, such 


being held to be a mere incident of the 
original construction. In rejecting the theory 
that the use of the base prior to completion 
of the construction subjected the construc 


tion work to coverage, the court said: 


“Such a theory would make the exemp 
tion accorded to construction of a new il 
strumentality of commerce contingent upon 
the use of any part of the uncompleted 
base and dependent upon an uncertain test 
which we do not find recognized by the 
authorities. We hold that this undertaking 
for the construction of the Greenland Base 
retains until its completion the status whic! 


it had at the beginning.” 


In Van Klaveren v. Killian-House Com 
pany, 25 Lapor Cases § 68,172, 210 F. (2d) 
510, the United States Court of Appeals 
for the Fifth Circuit held that the original 
construction of a new 


expressway was 


“in commerce” and was not covered by the 
Fair Labor Standards Act even though the 
upon completion, would 


expressway, have 


several interstate highways routed over it 
The court that 
on the expressway 
original 
instrumentality of commerce not yet dedi 
cated at the time of 
such commerce.” 


stated construction work 


“was connected with 


construction of an entirely new 


such work to use in 


The same court, in Billeaudeau v. Temple 
Associates, Inc., 26 Lapor CAses § 68,494, 
213 F. (2d) 707, in which the United States 
Supreme Court denied writ of certiorari, 
held that the original f 
housing project was not covered Dy the 
Fair Labor Standards Act though 
construction materials therefor were re- 


construction of a 
even 


ceived from other states. 


Long prior to the United States Supreme 
Court -decision in the Vollmer case, there 
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was a broad, well-established exception to 
the “new construction rule” providing that 
work performed in repair, addition, replace 
ment, extension or improvement of an exist 
ing instrumentality or facility of interstate 
constitutes work “in commerce” 


Standards Act 


commerce 


covered by the Fair Labor 
Admittedly, 
erosion ot the 
through the 
this 


the exception, the court of appeals, in Moss 


there has been a continuing 


original-construction doc 


trine judicial broadening and 


extension of exception. In describing 


v. Gillioz, cited above, said, in part 


‘It is sufficient if the duti or work 


performed can be said to be repair, addi- 


tion, replacement or improvement to an 
existing interstate facility, such as work on 
‘entirely new abutments’ to replace abut- 
existing interstate railroad 
bridge, Pederson |Pedersen| v. Fitz 
Construction Co. [6 Laspor Cases § 51,156], 
318 U. S. 740; the construction and 
of dykes and revertments on the Mississippi 
River, Halling v. Patton-Tulley Trans. Co 
[6 Lapor Cases § 61,527], 134 F. 2d 945; 


the relocation of a portion of a 


ments to an 
Jeraia 


repall 


county 


road, new bridges in locations 
from the old with 

a part of or ¢ 
highways; relocating an regrading an 
underground conduit ruction of 
a new conduit to partially replace an old 


one regularly used in interstate telephonic 


removal of an old 
partial 


roun¢ house, 


communications; the 


railroad bridge and building of a 


new one, repairing a putting 


in foundations for a new signal tower and 
foundations and sub-flooring for a new 
maintenance building and storehouse for 
an interstate railroad company, Walling z 
McCrady Construction Co. [11 Lapor ¢ 
q 63,292], 156 F. 2d 932: the 


new 


ASES 
dee pening of 

with 
chan- 


navigable waters by channels 


retaining walls to prevent silting of 
navigation of Navy 
combat ships, Ritch v. Puget Sound Bridge 
& Dredgng Co. [11 LAapor Cases § 63,216], 
156 F. 2d 334; extending existing runways, 
reconstructing the 


administration building 


nels from pier sides for 


control tower of ar 
addi- 
airport, 
interstate 


and making 
existing hangars at an 
formerly an instrumentality of 

cpmmerce and to be partially used as such 
after the construction was completed and 
the United States Navy took it for military 
purposes, Laudadio v. White Construction Co 
{13 Lapor Cases § 63,938], 163 F. 2d 383; 
the construction of a new bridge to replace 
used in interstate commerce, 
P. Loftis Co. [i4 Lapor Cases 
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tions to 


an old one 
Bennett v. V 








For instance, though Jesus had great 
compassion for the sick and dis- 
abled, he healed them, by his own 
admission, through the powers vested 
in him by his Father; he did not once 
refer his patients to socialized medi- 
cine. He said the laborer is worthy 
of his hire, but made no mention of 
labor union goons, the darlings of 
latter-day theologians, as the proper 
means of carrying out this dictum. 
In none of the Gospels is there any 
mention of the nationalization of in- 
dustry, nor unemployment insurance, 
nor social security, nor government 
schooling, nor the UN, nor any of the 
political schemes for the uplifting of 
man advocated by the modern vicars 
of Christ. —- From the December, 
1955 issue of The Freeman. 





{ 64,456], 167 F. 2d 286; and the construc- 
tion on a new dam which, when completed, 
would become an integral part of a compre- 
hensive interstate power and flood control 
project, Pennington-W inter Construction Co. 
v. Tobin [22 Lapor Cases § 67,055], 198 F. 
2d 334.” 


But, broad as the exception is, it was 
not designed to obliterate the rule. As the 
court in Moss v. Gillioz stated after the quota- 
tion above : 


“These cases serve only to illustrate the 
factual distinction between work on new 
construction deemed outside the channels 
of interstate commerce, and repair, recon- 
struction, improvement or addition to an 
existing interstate facility deemed within 
the channels of interstate commerce.” 


The United States Court of Appeals for 
the Tenth Circuit, the same court that 
decided Moss v. Gillioz, has perhaps ex- 
tended the exception to the “new con- 
struction rule” further than any other court. 
In Tobin v. Pennington-W inter Construction 
Company, cited above, that court held that 
the work of clearing the reservoir area 
above a new dam being constructed across 
the Illinois River in Oklahoma was work 
covered by the Fair Labor Standards Act, 
such work being held to be: 


“ 


no more than an improvement of 
an existing project for the control of floods 
and the betterment of navigation.” 


Wage and Hour Law Coverage 


The Tenth Circuit further held in Mitchell 
v. Chambers Construction Company, 26 LABOR 
Cases 7 68,542, 214 F. (2d) 515, that the 
construction of a new reservoir and chlorin- 
ator house for a city, with connecting 
lines to the existing city water system, was 
covered by the Fair Labor Standards Act 
as being no more than an addition to or 
an enlargement of an existing water sys- 
though the new reservoir and 
were five 


tem, 
chlorinator house 
and one-half miles from the city in a pas- 
ture, no portion of which had ever been 
pact of the 


even 


located about 


connected with or used as a 
city’s water system. In recognizing the 
difficulty in determining whether some fact 
situations fall under the “new construction 
rule” or under the exception thereto, the 
court said significantly: 

“The question in each case is governed 
by the facts. Somewhere between the black 
and the white are factual shades of gray, 
and adjudicated cases serve only to add to 
the catalog of colors from which we choose 
a shade to match our own.” 


The matching shade in the Vollmer case 
would seem to have been clearly provided 
by Raymond v. Chicago, Milwaukee & St. 
Paul Railway Company as applied in Moss 
v. Gillioz, Koepfle v. Garavaglia and Van 
Klaveren wv. Killian-House Company. The 
practitioner, at the risk of being guilty of 
pursuing the “delusive exactness” so often 
scorned by Mr. Justice Holmes, nevertheless 
understandably desires to be able to advise 
his contractor-client with a reasonable de- 
certainty as to whether a par- 
project is or is not 
compensation 


gree of 
ticular construction 
covered by the overtime 
requirements of the Fair Labor Standards 
Act. Can it be doubted that the prac- 
titioner, prior to the United States Supreme 
Court decision in the Vollmer case in June, 
1955, would have advised his client on the 
Vollmer facts, with a reasonable feeling of 
assurance based upon the Raymond case 
and the following courts of appeals de- 
cisions, that the project was original con- 
struction under the “new construction rule” 
and, therefore, not “in commerce” and not 
covered by the overtime compensation pro- 
visions of the Fair Labor Standards Act? 
After all of this was swept away by the 
June, 1955 decision, as being of “another 
vintage,” the lawyer could only offer his 
client the cold comfort of the philosophy 
of Mr. Justice Holmes: 


“Certainty generally is delusion, for re- 
pose is not the destiny of man.” 
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Justice 


“new 


The majority opinion of Mr. 
Douglas first seems to wipe out the 
construction rule” of the Raymond 
with the scarcely satisfying explanation 
that it.is “of another vintage” that 
coverage is to be “determined by practical 
not by 
Thereafter, however, the majority 


case 
and 
considerations, technical 
tions.” 
opinion apparently places the Vollmer con- 
under the exception to the 
construction rule” as being “the improve 
ment of a facility or instrumentality of 
interstate commerce” falling in the 
“same category” as the repair of facilities 
of interstate commerce involved in Fits 
gerald Company v. Pedersen, 9 LABor CASES 
7 51,198, 324 U. S. 720. The fur 
ther states: 


concep 


struction “new 


and as 


opinion 


“It is part of the redesigning of an exist 
ing facility of interstate commerce.” 

While it is true that the majority opinion 
in the Vollmer case ends up by, in effect, 
reafhrming the “new construction rule” and 
deciding the |l’ollmer facts as falling 
the exception to such rule, citing and seek 
ing to distinguish Murphey v. Reed, 
above, the that the ¢ 
moves the identical fact situation 
gave birth to the “new 
in the Raymond case under the 
to such rule. The dissenting mn of 
Mr. Justice Minton, joined in by Mr. Jus 
tice Frankfurter, understandably makes this 


under 


cited 


fact remains yurt 


which 
construction rule” 
exception 


opin 


caustic complaint: 

“It 
of Labor quite changed his 
mind about the application of the Act to 
new used or not an 
integral part of interstate commerce. His 
change of mind should not change the law 
This, Court, the law, 
seems to have changed its mind about the 
same time and without saying why it does 
so, except that f 
a different vintage. I 
guish the cases on.th« 


seems, therefore, that the Secretary 


has recently 


construction not yet 


which may change 


the foregoing cases are of 
unable to 
test 


distin 


Witl 


am 


vintage 


Raymond, White, and 
Murphey decisions and the number of 
i 


this 


out overruling the 
cases 
Courts, Court 


decided by the Circuit 


brushes them off another vintage.’ 


The impact of the 
bring the new 
ties which, upon completion, will 


as of! 


Vollmer case will likely 


original construction of facili 
become 
existing instrumentality 


within the 


a part o! al 
interstate 
to the 


coverage 


commerce exception 


rule” and the 
Standards Act, 
construction ol 
which upon 


“new construction 
of the Fair 
the 
new and independent facilities, 
part ot 
inte 


Labor 


leaving only original 


completion will be no a previously 
instrumentality of 
applicati n of the 
of the cover 


Act For 


existing rstate com 


merce, within the new 
construction rule” and outside 
Fair Labor Standards 

Mitchell v. Kenneth R. Brown, 
d.b.a. Brown Engineering Company, 28 LABOR 
224 F. (2d) 359, the United 
Appeals for the Ejightl 


engineering 


age or the 
example, in 


Cases § 69,359, 
States Court of 
held 


rendered in 


Circuit consulting 


services connection witl the 


and im 


rail 


construction of new “additions 


provements” to an existing interurban 


road did not constitute “new construct 
within the 


Act 


would be “to turn 


and came coverage of the 


Standards rt 


Labor Since, the cou 


to hold 


from the 


otherwise 


realities and practical consid 


ations of the situation and be guided 


technical contrary to the teach 
Court 1 Mitchell 7 


onstruction 


ceptions, 
ing of the 


lV olimer 


Supreme 
The 


though its scope has 


supra “4 “new ( 


rule,” been. limited 


and narrowed, should nevertheless remain 
If furthes 
further 
it is to be hoped tl 


be made prospectively by the ¢ 


changes are to be made in the 


law by extensions of the 


to the rule, 


exception 
they will 
and 
actively by the courts At the 
vintage test the V 
that 
has been poured into 


ngress 
not retr¢ 
llmer 


old 


least, the case 
some of the 


bottles 


[The End] 


seems to mean wine 


new 


PHYSICAL LAYOUT OF THE NLRB 


“At present the Board employs a total 
of about 1,120 people A little 
than half of 457 in fact—are lo 
cated in Washington. This includes the 
legal staff of each Board member, the 
legal staff of the Counsel, the 
operations staff of the General Counsel 

and the 


less 
them 


General 
administrative 


The the 
widely scattered 


necessary 


rest of 


and clerical personnel 
Agency’s 
throughout the Board’s 21 


people are 


Regional and 


Chese 


from Boston to 


offices ex 
tend New 
Orleans, and east-west from Puerto Rico 


the 


7 Subregional Offices 


north-south 


from 
The 


Irom a 


to Honolulu—or on continent 
Francisco 


staffs 


Baltimore to San 


size of these office varies 
few people to as many as 8&0 in 
New York City. And the 


currently $8,500,000 per 


NLRB 


cost 
around 


Kammbholz, 


runs 
"— Theophil ( 


general counsel 


year 
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Unions and Labor Mobility 


By HOWARD D. MARSHALL 





Concern about labor mobility has taken two stands: one, that mobility 
has been small and erratic, not at all lessening wage differentials; 


the other, that our 


population's 


mobility is declining due to 


the increasing importance of certain institutional factors in our 
economy. The author discusses the union's role under both arguments 





| ISTORICALLY, the United States has 

been a country occupied by a nomadic 
people. Restlessness, combined with a de- 
sire to seek new frontiers and try out new 
jobs, has been thought characteristic of out 
population. In the minds of many 
mists, the United States 
satisfying the theoretical models of an ideal 
labor market. 


econo- 


came closest to 


More recently, however, empirical research 
has tended to cast doubt on the effective- 
ness of the automatic adjustments in the 
tvpical American local market; much of this 
concern has developed from studies of local 
labor markets.’ Concern about labor 
bility has taken two alternative forms. The 
first argument is that mobility has tended 
to be small and erratic, responding not at 
all in such a fashion as to lessen wage dif- 
elaboration of the 


mo- 


ferentials. This is an 
imperfections, such as institutional ties and 
lack of knowledge on the part of workers, 
to which writers in the field of labor 
nomics have long made reference. The 
second argument goes further and postu- 
lates that the mobility of our population 
is declining due to the increasing impor- 
tance of certain institutional factors in our 


eco- 


economy. 

It is the purpose of this article to exam- 
ine the impact of one of these institutions, 
the labor union, on labor mobility. The 


1See, for example, Lloyd G. Reynolds and 
Joseph Shister, Job Horizons (New York, 
Harpers, 1948); Charles A. Myers and George P. 
Shultz» The Dynamics of a Labor Market (New 
York, Prentice-Hall, Inc., 1951). The discussion 


Labor Mobility 


tracing of a relationship between unions 
and lowered mobility is a comparatively 
recent phenomenon. One of the 
for this lies in the fact that only in the 
few decades has there been extensive 
The collection of 
of Labor 


reasons 


past 
interest in mobility itself. 
turnover figures by the 
Statistics on a pericdic basis did not begin 
until July, 1929, while the flurry of local 
labor market studies has come only within 
the past two But the principal 


reason for the wide acceptance of a belief 


Bureau 


decades 


in the power of unions to reduce mobility 
is the tremendous growth which unions have 
experienced in the past 20 years with the 
concomitant spread of union rules which are 
At an earlier 
of em- 


believed to restrict mobility 
date, the closing of certain channels 
ployment to workers was reduced in im 
variety of 


portance by the existence of a 


other opportunities still available. But with 
the increasing size and importance of unions, 
it becomes increasingly difficult for a worker 
to escape the jurisdiction of some union. 


Despite the widespread acceptance by eco 
nomists of a belief that unions reduce mo- 
bility, it is extremely difficult to find in the 
literature any comprehensive analysis of the 
reasons for so believing. Few statements 
can be found which present more than one 


or two reasons for such a belief and rarely 


of unions and mobility has usually been con- 
fined to turnover; in this study, however, the 
term is broadened to include occupational, in- 
dustrial and geographic movement as well 
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department of economics and social science, 
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are these couched in other than theoretical 
terms or backed by empirical proof.’ 


What little empirical proof we do have is 
both confusing and contradictory. Shister, 
on the basis of the New Haven study con- 
ducted by Reynolds and himself, came to 
the conclusion that mobility was seriously 
menaced by unions.’ Reynolds has discounted 
this in part, noting that the difference in 
mobility between union and nonunion mem- 
bers of the sample could be largely (though 
not entirely) explained by a correlation 
between the length of union membership 
and length of service.‘ The Lipset and 
Gordon study suggested that the opposiie 
was true, namely, that the mobility of union 
members was greater than the mobility of 
nonunion members.’ Since the data were 
not set up originally for this purpose, how- 
ever, there is room for doubt in the reader’s 
mind as to how carefully all factors were 
held constant.’ For example, there is no 
evidence in either the New Haven or Oak- 
land studies that industrial or occupational 
affliations were held distinct. That this 
may be important is indicated by Palmer, 
who, on the basis of her study of Philadel- 
phia hosiery workers, concluded that occu- 
pational differences outweighed the question 
of union membership as an explanation of 


mobility in a given industry.’ Again, this 
conclusion must be accepted with some 
reservation, for, as Parnes has suggested, 
the slight difference in mobility rates may 
have come from the high involuntary dis- 
placement of both types of workers due to 
low levels of employment then existing in 
the industry and it may, therefore, be risky 
to apply this other in 
dustries.* 


generalization to 


When we examine the basis for believing 
that growth of unions leads to a reduction 
in mobility, we find the following suggested 

(1) the seniority systems established by 
unions; 

(2) the 
programs such as pensions, hospitalization 


demands of unions for welfare 
and paid vacations; 

(3) the reduction by unions of wage dif- 
ferentials; 

(4) the utilization by unions of certain 
restrictive practices which prevent workers 
from access to certain jobs; and 

(5) the existence of unions in 
themselves as social institutions 
sources of honor and prestige 


and of 
and as 


Let us turn to an examination of 


each of the above in the order listed. 


now 





?The most complete statement is Joseph 
Shister, Labor Mobility: Some Institutional 
Aspects (Buffalo, Department of Industrial Re- 
lations Reprint, University of Buffalo, 1950). 
Lloyd Reynolds has also outlined the ways in 
which collective bargaining may reduce mo- 
bility in The Structure of Labor Markets (New 
York, Harper & Brothers, 1951), pp. 54-55. For 
a more general statement, see David McCord 
Wright, Capitalism (New York, McGraw-Hill 
Book Company, Inc., 1951). 


3 Shister, work cited at footnote 2. 
* Reynolds, work cited at footnote 2, at p. 22. 


5Seymour Lipset and Joan Gordon, ‘‘Mo- 
bility and Trade Union Membership,"’ Status 
and Power: A Reader in Social Stratification 
(edited by Reinhard Bendix and Seymaur M. 
Lipset, Glencoe, The Free Press, 1953). 


84 


®*See also Clark Kerr's suggestion that the 
difference may lie in the fact that one market 
was composed primarily of workers organized 
on industrial lines while the other was struc- 


tured on craft lines. Kerr argues that indus- 
trial, not craft, unions restrict movement be- 
tween employers; craft unions restrict mobility, 
in his view, by maintaining rigid craft lines. 
(‘‘The Balkanization of Labor Markets,"’ Labor 
Mobility and Economic Opportunity (New York, 
John Wiley & Sons, Inc., 1954), pp. 92-110.) 

7 Gladys L. Palmer, ‘‘Interpreting Patterns of 
Labor Mobility,”” in E. Wight Bakke and 
others, Labor Mobility and Economic Oppor- 
tunity (New York, John Wiley & Sons, Inc., 
1954), p. 65. 

8 Herbert S. Parnes, Research on Labor Mo- 
bility (New York, Social Science Research Coun- 
cil, 1954), p. 122. 
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Seniority 


In approaching the subject of seniority 
we are coming to grips with the factor 
which most economists agree is basic to an 
explanation of why workers seldom shift 
jobs after two or three years of service. 
Reynolds, for example, places the various 
techniques in which seniority may be ap- 
plied high on his list of possible union ac- 
tions which will effect mobility.® Lester, in 
his Trenton interviews with management 
officials, found most of them tended to as- 
sume that, after a year or more of service, 
workers would remain permanently at a 
given plant.” This writer has found man- 
agement officials with whom he has talked 
similarly convinced. As one management 
spokesman put it: “Once a worker is here 
for a year, he’s here for life.” Despite the 
widespread acceptance of this belief by both 
employers and economists, it is still neces- 
Sary to raise some questions about senior- 
ity’s impact on turnover and the role unions 
have played in fostering its development. 


Before the 1930's, although many firms 
made it their policy to protect their older 
workers, few industries except transporta- 
tion and printing had strict seniority sys- 
tems. Hiring was on a haphazard basis and 
workers frequently were subject to the whims 
and fancies of the foreman. By far the most 
important force in setting up strict seniority 
systems has been the pressure exerted by 
unions; the principle of strict seniority is 
virtually synonymous with the union move- 
ment. It must be recognized, however, that 
if unions had not developed their rather 
rigid forms of seniority, it would have been 
necessary for managements with improved 
personnel techniques to institute such sys- 
tems. The conflicts between management 
and unions over seniority stem not from its 
existence as such, but over the rigidity with 
which the program must be carried out. 
Bearing in mind this important qualifica- 
tion as to the responsibility of unions, let 


us analyze the impact of seniority under 
two quite different circumstances—with full 
employment and without full employment. 

During periods of less than full employ- 
ment there is always a sizable reduction in 
the quit rate, since workers are reluctant 
to leave a job lest they have difficulty find- 
ing another. Seniority causes not a slowing 
down of the quit rate, which would drop 
in any case, but a restriction on the move- 
ment of workers who, upon being laid off, 
remain in the area, counting on their sen- 
iority as their best chance of re-employment. 
Workers who are laid off, however, fre- 
quently “hang on” about the plant in the 
hopes of being rehired. Studies of the ac- 
tions of unemployed workers have indicated 
that even in the absence of seniority they 
frequently regard their old plant as their 
best chance of regaining work and so sit 
out layoffs, waiting for their old jobs to re- 
appear. Under these circumstances, seniority 
may actually promote movement among the 
short-term workers since, with a seniority 
system, those workers with little seniority 
know that the likelihood of their immediate 
recall in periods of general layoff is small. 
Having this knowledge, the younger work- 
ers are less likely to remain about the old 
plant in the hopes of being rehired. 

In periods of full employment” seniority 
systems also appeal most to the older, more 
experienced worker who has a position 
worth protecting. Thus, seniority appeals 
most to those workers least likely to be 
mobile in any case and thrives where workers 
have been with a company long enough to 
have a feeling of ownership in their jobs. 
Where workers have developed this close 
attachment, the likelihood of voluntary mo- 
bility is substantially reduced even in the 
absence of seniority guarantees. 

The very factors which give seniority its 
great appeal to older workers may prove 
to be sources of dissatisfaction to younger 
workers. Seniority nowadays is applied not 
only to the process of layoffs and recalls, 





* Reynolds, work cited at footnote 2, at 
pp. 22-23. 

” Richard A. Lester, Hiring Practices and 
Labor Competition (Princeton, Industrial Re- 
lations Section, Department of Economics and 
Sociology, 1954), p. 31. 

"™ Whether seniority will become a less sig- 
nificant matter if we continue to maintain 
relatively high levels of employment is un- 
known. It should be pointed out, however, 
that our present evaluation cf the tying power 
of seniority is operating in a situation where 
the memory of long periods of unemployment 
is still fresh in workers’ minds. Thus it is 
not surprising that the War Manpower Com- 
mission during World War II had trouble re- 
cruiting workers for jobs in other plants after 


Labor Mobility 


the experience of the 1930's. War Manpower 
Commission, Wartime Mobilization: A Report 
on Progress and Problems (Planning Division 
Memorandum, November 30, 1942), p. 5. Men- 
tion should perhaps also be made of the possi- 
bility in the event of another emergency of 
working out a plan for retaining seniority for 
workers who shift from one plant to another 
to fulfill emergency needs. The past effective- 
ness of such programs was handicapped by the 
fact that although such provisions were found 
scattered in a number of industries, there was 
a heavy concentration in only three industries— 
rubber, automobiles and farm equipment. This 
does not preclude more extensive use in the 
future. 63 Monthly Labor Review 154, 155 
(1942). 
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but also to a large number of other things 
such promotions, choice of vacation 
period and preference as to shift assign- 
ments and distribution of overtime.” With 
respect to each of these, the younger worker 
has last choice and so has less to lose by 
shifting. By far the most important item 
in the above list is the matter of internal 
promotions, and it is to this we shall now turn 


as 


During periods of high employment younger 
workers may grow dissatisfied with the 
slowness of their promotions, knowing that 
they are more efficient than many of the 
older workers who win promotions through 
seniority. If older workers succeed in hav- 
ing the seniority system set up with many 
dead ends so that they have many with 
less seniority below them but none with 
more seniority above them, the possibilities 
for advancement by those on lower levels 
are sharply reduced.” Under these circum 
stances, workers eager for advancement will 
move to plants where this is not true. 

Rarely, however, do contracts call for 
promotion on a basis of strict seniority; 
rather, they provide for promotion by sen 
iority in those cases where other qualifica 
tions are equal. To encourage 
the plant to apply for these openings, con 
tracts frequently specify a posting of vacan 
cies on the plant’s bulletin board. Workers 
may be further protected by a provision 
that should they prove unable to do the 
job after a specified period of time, they 
can return to their old job without penalty 
Although the writer could find no exact 
figures on the extensiveness of internal pro 


workers in 


motions, it is generally believed that their 
use is extremely widespread. The Bureau 
of Labor Statistics in a recent report stated: 
“Today there is relatively little hiring 
done on the higher skill levels. Rewards 
in the form of promotion from within have 
cut the opportunity for lateral transfers. 
Union apprenticeship and seniority stand 
ards have been rigidly reestablished so that 
partially qualified persons can no longer gain 
quick advancement through rapid shift- 
ing.” * Similarly, Lester’s study indicated 
that internal 
universal use except for a minority of shops 
the 
skills required were not available.” 


promotions were in almost 


where training programs for special 





ministration of Seniority Provisions,’’ New York 
University Second Annual Conference on Labor 
(edited by Emanuel Stein, Albany, Matthew 
Bender & Company, 1949), pp. 131-154. 

18 Leonard R. Sayles, ‘Seniority: An Internal 
Union Problem,'’ 30 Harvard Business Review 
55 (1952). 
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Development and Ad- 


How threat to labor mobility 
are these systems? Internal promotions ar 
thought to threaten labor mobility from two 
Since labor market 
workers value 
opportunities 


serious a 


most local 
studies have indicated that 
jobs to a large extent for the 
they present for advancement, a program of 
internal promotions, particularly when put 


directions. 


on a seniority basis, encourages workers to 
remain with one company as the best way 
of winning promotions. Furthermore, such 
a program greatly reduces the possibility 
of advancement by shifting, new 
worker in a plant is forced to start at the 
bottom of the occupational ladder and work 
his way back up. 


since a 


Before becoming too apprehensive about 
the resulting decline in mobility, however, 
it is wise to remember that many of the 
basic reasons for desiring adequate mobility 
remain untouched. Workers will continue 
to move in to the demand for 
workers by new firms and expanding in 
dustries. Shifts will still take place between 


res] »onse 


expanding and declining sectors of the econ 
omy, and turnover due to other basic causes 
of dissatisfaction will not cease completely 
that 
senior 
the 


remembered 
like 


only 


Finally, it must again be 


systems of internal promotion, 
not 


but 
managements to 


have been adopted 
of 


desire 


ity, as 


result union pressure also because 


of a by improve 
Thus, to relate the increasing 
to the 


tremen 


plant morale 
solely 
the 
personnel 


use of internal promotions 


existence of unions ts to ignore 


dous development i programs 


within the past two or three decades 


Welfare Programs 


Although the evidence wit! 
to 


the 
pro 
the 


regard 


respect to 
reduction in mobility due welfare 

grams is much less convincing than in 
of 
such programs as having 
on mobility.” In 
“fringe” benefits on mobility it 
» discuss pension plans first, 
that the greatest concern has beet 
expressed. As a matter of fact, if 
back in labor history we find this concern 
stated not only by economists but by labor 
leaders as well. Some of the strongest at- 


tacks upon private pension plans came from 


case seniority, most economists 


a retarding effect 
the impact of 


would seem 


discussing 


wise t since it 
is here 


we 


™% Labor Information Bulletin (August, 1948), 
p. 20. 

% Work cited at footnote 10, at p. 32 

% Sumner H. Slichter, ‘‘The Pressing Problem 
of Old-Age Security,’’ New York Times Maga- 
zine, p. 66 (October 16, 1949). 
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the early union leaders who complained 
that- pensions served to keep the worker 
in chains. and prevent his moving freely 
from employer to employer.” 

It is easy to see then why such programs 
today are deemed an important cause of 
reduced mobility. in the first place, the 
growth of welfare programs within the past 
decade has been tremendous and thus has 
attracted the attention of all economists 
Taking pension programs as an example, 
we find an increase from around 400 pen- 
sion plans in operation in 1929 to a number 
somewhere in excess of 21,000 at the present 
time, with 97 per cent of the gain coming 
within the past decade.” It is argued that 
pensions increase the future security of 
workers only if the workers remain long 
enough with a certain company to establish 
pension rights. Leaving the plant would 
mean a considerable sacrifice of pension 
benefits, particularly for an older worker. 
Furthermore, it is maintained that pension 
plans add to the general sense of satisfac- 
tion which characterizes the worker with a 
stable employment record. For our pur- 
poses, then, two questions need to be an- 
How much value do workers 
attach to pension plans? Have 
unions changed the form of pension plans 
in any way so that the impact on mobility 
is reduced? 


SW ered : 
actually 


Few empirical studies bear out the em 
phasis placed upon pensions as a source 
of lowered mobility. Both the New Haven 
and Fitchburg studies indicated little inter- 
est by workers in welfare programs. Rarely 
did the workers interviewed rate such pro- 
grams as significant in an explanation of 
satisfaction with a job or as a cause of mo- 
bility or immobility.” Similarly, the 11 
plants in Puchek’s study of pension plans 
had experienced little noticeable effect upon 
turnover as.a result of introducing pension 
plans A door-to-door survey by one of 
the auto companies to learn how its em- 
ployees felt about pensions asked the ques- 
tion, “Would you rather have a 10 cent an 
hour raise or a pension of $100 at age 65?” 
In answer to this, 54 per cent indicated 
they would rather have the raise, while 
36 per cent expressed a preference for the 
pension, The remainder were in that always- 
present group who have no opinion one 


17 See the 1927 Report of the Proceedings of 


the Forty-Seventh the AFL, 
pp. 42-43. 

4% All figures based on the reports of the Pen- 
sion Trust Division of the Internal Revenue 


Department. 


Conference of 


Labor Mobility 


way or the other. As might be expected, 
the answers varied sharply with age and 
amount of seniority; 58 per cent of the 
workers with ten or more years of service 
wanted the pension, while only 18 per cent 
of thase with two years or less of seniority 
voted for the pension.” Surveys being what 
they are, we are not arguing that this is 
conclusive evidence that workers take little 
interest in pensions; what it does indicate 
is that the strength of the attachment may 
have been overstated. 


There are, moreover, reasons 
which can be given for the lack of interest 
of young workers in pensions. They are 
the workers who tend to be at the lower 
end of the wage scale, where a wage in- 
crease seems very vital. At the age of 20 
to 30, it is extremely difficult for the worker 
to visualize the needs of security in his later 
years. Rather, these are the years when he 
thinks of immediate betterment of his social 
and economic position. It is for this reason 
that some companies require a minimum 
period of service and/or a minimum age 
requirement before the worker is eligible to 
join the plan, this indicating that many 
companies expect (and perhaps count on) 
high turnover among these employees. Per 
haps the statement of one of the young 


plausible 


workers (machinist, age 27) to whom the 
writer talked, “Maybe I'll be sorry I didn’t 
work in a large plant with a pension pro 
gram when I’m sixty-five (if I that 
long), but right now I’ve never given the 
question of much thought” is not 
too unrepresentative of 
young workers. 


live 


pensions 


the view. of many 


Let us accept for the moment the hypoth 
that 
amount of mobility, and let us further ac- 
cept the thesis that much of the sustained 
gain in the number of pension plans is due 
te unions. Are there any changes which 
unions have will tend to 
mitigate some of the depressing effects on 
mobility ? 


esis pensions do act to réduce the 


achieved which 


One of the tying features of the early 
pension plans was the long years of service 
with a single company necessary in order 
to establish eligibility. Requirements of 25 
to 30 and even 35 years of continuous serv- 
ice were not at all unusual. Unions have 

” Reynolds, work cited at footnote 2, at 
p. 94; Myers and Shultz, work cited at foot- 
note 1, at pp. 101-109. 

2” Michael Puchek, 
and Policies (Ithaca, 
Industrial Relations, 
p. 49 

21 Business Week, p. 116 (May 6, 1950) 


Pension Plan Practices 
New York State School of 
Cornell University, 1952), 
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recognized that such requirements place 
pension benefits beyond the reach of many 
of their members and as a result have been 
Steadily pressing for a reduction in the 
number of years of minimum service. How 
will such a reduction affect mobility? The 
answer seems to be that we may expect 
an increase in the opportunities for mobility 
from two directions. Even at an earlier 
time, when service requirements existed as 
stated above, a worker was not forced to 
cease shifting until the age of 40 or more. 
With a lowering in requirements, the length 
of time during which workers can shift freely 
is extended. Instead of having to settle 
down at the age of 35 or 40 to secure eligi- 
bility, a worker can wait until 45, 50 or even 
55 before ceasing movement. Reducing serv- 
ice requirements will also increase the will- 
ingness of empioyers to hire middle-aged 
workers who, under the old plans, would, 
upon retirement, be ineligible for a pension 
or would receive only a small sum.” 


Those unions which in recent years have 
expressed concern about the impact of pen- 
sions upon mobility have also suggested 
two other possible alternatives. One sug- 
gestion is to require employers to accept 
a provision for vesting whereby the long- 
service worker who left the plant before 
retirement age retains his eligibility for pen- 
sion benefits in the form of either a cash 
payment at the time of leaving the plant 
or a reduced pension upon retirement from 
the labor force. Future vesting proposals 
are likely to encounter bitter opposition 
from employers because of the increased 
costs involved, but the increase in the num- 
ber of such plans which has already come 
in recent years indicates that the possibility 
of future development in this direction is 
not completely without hope. 


The other proposal, similar to vesting in 
many respects, is the area-wide or industry- 
wide plan which covers all of the employers 
in a particular area or industry and permits 
the worker to shift between them without 
loss of his pension credits. One of the most 
ambitious proposals of this nature was the 
Toledo plan of the UAW as first presented. 
This plan was designed to cover all em- 


ployers no matter how large or small and 
no matter what their industrial attachment. 
As finally worked out, the program has 
been far more limited and confined to only 
a small number of the total plants in the 
area. Even if unions overcome the opposi- 
tion of employers to similar plans, the plans 
still face a major hurdle in their attempts 
to increase the opportunity for mobility. 
The worker is still limited as to his geo- 
graphical movement; any shift outside of 
the covered area entails a loss of pension 
benefits. 


A similar limitation is imposed upon in- 
dustry-wide pension plans, for although the 
success of the latter has perhaps been greater 
than for area-wide plans, the worker still 
finds himself confined to a particular in- 
dustry if he wants to maintain pension 
eligibility. For some industries the attach- 
ment of workers may be great enough that 
this will not matter, but the census figures 
indicate that there is a great deal of move- 
ment across industrial lines which might be 
hampered if pensions are limited to a single 
industry.” Still, the case for aiding mobility 
through such devices is not hopeless. Wit- 
ness the success that the electrical workers 
have had with their program, which extends 
across industry and state lines although still 
limiting the worker’s mobility occupation- 
ally. Furthermore, there is sound reason to 
expect unions to continue the developmerit 
of variations on these programs. Unions 
are worried not only about the threat of 
pensions to mobility, but about the reverse 
That is, they are afraid that with the amount 
of turnover which exists, single-employer 
plans will prove of little value to many of 
their members. Unions will find additional 
reason for multiemployer plans in many 
cases where such plans are the only feasible 
solution because individual employers are too 
weak financially to bear the burden alone. 


kinds of 
which 


When we turn to the other 
“fringe” benefits we find 
have been more widely developed than have 
pension plans, but which, for this reason, 
probably have even less effect upon mo- 
bility. Included in this generalization are 
such benefits as paid vacations, hospitaliza- 


programs 





% Should unions succeed in standardizing 
benefits for all workers after a stated minimum 
period of service so that the 15-year worker 
gets the same pension as the 25-year man, the 
opportunity for movement would be still 
greater. 

2*8In March, 1944, one out of every six workers 
was in an industry different from the one in 
which he had been employed a week before 
Pearl Harbor. In the year following the end 
of World War II, industrial shifts were made 


by one out of every eight workers. The defini- 


tion of ‘‘industry’’ used was the broad industry 
groups such as agriculture, manufacturing and 
skilled trades. If shifts between individual 
industries had been counted the result would 
have been even more impressive. United States 
Department of Labor, Bureau of Labor Sta- 
tistics, Fact Book on Manpower (Washington, 
United States Government Printing Office, Janu- 
ary, 1951). 
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tion plans and insurance programs. These 
programs develop into a device for reduc- 
ing mobility more from the sense of good 
will which they generate than from the need 
of a worker to remain with one company in 
order to maintain eligibility. The fact that 
these programs are so widespread assures 
the employee of the opportunity to shift 
from one company to another and receive 
from the second company as much in the 
way of benefits as he did from the firm 
he left. Although workers may experience 
some loss of continuity in coverage when 
transferring from one company to another, 
seldom is the loss a serious one. A survey, 
made by the writer, of 178 contracts nego- 
tiated in New York State revealed that in 
104 cases the worker was eligible for bene- 
fits within, at the most, two months after 
hiring. The fact that such programs can 
now be found at so many companies also 
reduces some of the tying features of the 
earlier union-financed welfare funds. At a 
time when these programs were virtually 
unique, it required considerable sacrifice for 
a union member to leave the jurisdiction of 
the program. Although such programs as 
those of the International Ladies’ Garment 
Workers and the Amalgamated Clothing 
Workers may still be superior to those of 
other unions, certainly the degree of their 
superiority has been substantially reduced 
within the past decade. Hence, the oppor- 
tunity for shifting by members of these and 
similar unions is considerably augmented. 


Another fringe benefit which has spread 
like wildfire in the past 15 years is the paid 
vacation. Some concept of the rapidity of 
the growth can be achieved from the fol- 
lowing figures.” 


Per Cent of Contracts 
Year with Paid Vacations 
1937 
1940 
1944 
1946 
1949 93 
1952 94 
Vacations, whether paid or unpaid, may 
reduce turnover by giving workers a respite 
from the routine of tedious and monotonous 


work. Furthermore, unions have found it 
necessary, in order to overcome opposition 
from employers, to champion the graduated 
scale vacation plan whereby the longer a 
worker is with a particular plant, the longer 
is the vacation for which he is eligible. 
Whether this will seriously deter mobility 
is unknown, but it is clear that the respon- 
sibility for the graduated plan rests prima- 
rily with employers and not with unions. 


Wages 


Essential to an understanding of the be- 
lief that unions affect wages in such a way 
as to reduce mobility is an appreciation of 
the classical theory’s relation between wages 
and mobility. Early wage theory assumed 
that wage differentials were ironed out by 
the movement of workers from low- to 
high-paying industries and firms.™ Thus, 
the importance of wages with respect to 
mobility reduced itself to the existence of 
wage differentials. Unions then are thought 
to reduce labor mobility by reducing these 
differentials, 


The devices by which unions may develop 
a high degree of wage uniformity are fa- 
miliar to all students of labor economics. 
The utilization of industry-wide and the 
more widespread pattern bargaining has as- 
sured some reduction in wage differentials, 
although probably many of these reductions 
have been greater on a percentage rather 
than an absolute basis. No short statement 
can possibly suffice as a generalization about 
wages, unions and mobility, but a few points 
can be listed which suggest that the evi- 
dence that unions alter wage structures so 
as to inhibit mobility is by no means as clearly 
proven as some writers have suggested.” 


No one can question the assertion that 
unions have tried to reduce differentials be- 
tween plants within a local labor market 
and between geographical areas. Such has 
been their oft-stated goal of “taking labor 
out of competition” since they have learned 
from hard experience that wage differentials 
frequently prove detrimental to their own 
existence. The more difficult question to 
answer is the degree to which unions have 
been successful in their goal. Part of the 





2% Based on data in United States Department 
of Labor, Collective Bargaining Agreements: 
Vacations, Holidays and Week-end Work (Bul- 
letin No. 908-2) (Washington, United States 
Government Printing Office, 1948); and Monthly 
Labor Review, Vol. 64, pp. 924-931 (1943), 
Vol. 68, p. 518 (1947), Vol. 72, p. 24 (1951), and 
Vol. 73, p. 163 (1952). 
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* The selected quotations substantiating this 
point have been too frequently reprinted to 
require further quoting here. It suffices to say 
that they begin with Adam Smith and continue 
down to Hicks. 

*%*No one seems to have concerned himself 
with the possibility that the decline in wage 
differentials, if true, has also removed some of 
the need for labor mobility. 





difficulty is a statistical one of measurement, 
since wage comparisons have rarely allowed 
for the costs of fringe benefits which may 
have more than offset any narrowing in 
money wages. Perhaps more fundamental 
is the fact that job classifications ‘mean 
different things to different employers, so 
that workers with the same job classifica- 
tion may be performing quite different types 
of work. Even if it were to be definitely 
established that there has been a reduction 
in the various types of wage differentials, it 
would be exceedingly difficult to measure 
the precise responsibility of unions, since 
other factors such as minimum wage laws, full 
employment and the increased knowledge of 
employers about wage rates elsewhere also 
share responsibility for this result. 

Our discussion is further complicated by 
the question of whether absolute or per- 
centage differentials are more significant in 
producing mobility. Since many wage studies 
have indicated that the reduction between 
plants or industries has been greater per- 
centagewise,” it may be doubted that the 
decline has any significance for mobility. 
Unfortunately for our argument this is not 
necessarily true. A worker who is earning 
$1.25 an hour may find the lure of a 25-cents- 
an-hour increase insufficient to break 
graphical and industrial ties, whereas the 
worker earning only 60 cents will not hesi- 
tate to make a shift. The question thus 
raised is this: Are workers as likely to shift 
from well-paying jobs to better-paying ones 
as they are to move from poor- to well-pay- 
ing jobs? 


reo- 


For a substantial number of economists 
this is no problem, since for them wage- 
induced mobility is slight in any case.* If 
we accept their reasoning, the reduction in 
mobility due to a lessening of wage differen- 
tials will prove small, since little such mobility 
exists. Even without accepting their con- 
clusions .at full face value, however, it is 
well to realize that the many other factors 
which produce mobility will continue to 
exist. 

talking about the 
firms 


So far we have been 
mobility away from .the 
produced by wage differentials. A point fre 
quently overlooked is that the effect of 


low-wage 





# Evidence that this is true for geographical 
mobility is found in 66 Monthly Labor Review 


271-277 (1945). Mueh the same thing was found 
with respect to industrial differentials by Arthur 
M. Ross and William Goldner, ‘‘Forces Affect- 
ing the Interindustry Wage Structure,"’ Quar- 
terly Journal of Economics, pp. 254-281 (1950). 
+8 ‘‘Wage oriented mobility is very low union 
ér no-union: Job oriented mobility is much 
higher.’’ John T. Dunlop, ‘‘Economic Aspects of 


unions equalizing wage differentials is quite 
different on high-wage plants than on low 
wage plants. Many companies in the past 
have paid above the prevailing wage rate as 
a means of maintaining a stable labor force 
With a differential 


between 


reduction in the wage 


firms, workers have less to lose 
than formerly when they leave one of the 
other 
causes of turnover are permitted freer play. 
The further that the 


tiated the wage increase 


high-wage plants; thus, the possible 


tact union has nego 


rather than having 
management 
plant to the 


union and results in the loss of some of the 


it come voluntarily from the 
transfers the loyalty from the 


good feeling and loyalty formerly earned 


by the high-wage plant. 


A narrowing of wage differentials may 


also stem from union resistance to any 


downward push on wages in the declining 
of the economy. 


statements which have expressed this view 


sectors Typical of the 
point is the following: “If wages are rigid 
downward the inducement for labor to leave 
a declining industry is provided by slack job 
opportunities. Experience seems to show, 
however, that 
are good, many unemployed, instead of going 
elsewhere prefer to wait in the hope that an 


opportunity for employment will present it 


this is insufficient: if wages 


self in the future.” * 


Such statements, in this writer’s opinion, 
raise more questions than they successfully 
answer; let us examine a few of these: 

(1) Do think 
terms of hourly than in 
annual income? This seems at least highly 


workers really more in 


earnings terms of 
questionable in these days when manage- 
union alike are agreed 


highly 


ment and leaders 
that 


conscious 


today’s workers aré¢ security 

(2) Are protracted periods of immobility 
due to the existence of high hourly earnings 
likely to occur in 
sonal (or irregular) trades or where exten 


Without 


reducing 


anv but the highly sea 


sive use is made of worksharing? 
these conditions, high wages, ‘by 
the demand for workers, would 
likely to force mobility on workers 

(3) Are not 
nity, to the industry and to the occupation 


seem more 


attachments to the commu- 








Industry-wide Collective Bargaining,’’ Proceed- 


ings of Conference on Industry-Wide Bargaining 
(Philadelphia, University of Pennsylvania Press, 
1948), p. 49. 

* Gottfried Haberler, ‘‘Wage Policy, Employ- 
ment and Economic Stability,’’ The Impact of 
the Union (edited by David McCord Wright, 
New York, Harcourt Brace & Company, 1951), 
pp. 44-45. 
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of equal or greater importance than high 
hourly wages in explaining immobility? If 
immobility should persist even if wages 
were reduced, there is something to be said 
for the union position that high hourly 
wages retard not mobility, but a decline in 
the workers’ standard of living. 

(4) How often are high wages in declin- 
ing industries maintained by restrictive prac- 
tices which keep excessive numbers of 
workers from the field? 

(5) Under what circumstances are unions 
most successful in keeping wages from 
making suitable adjustments downward? 
The history of collective bargaining is filled 
with examples of unions which have fought 
to the bitter. end any reduction in wages, 
but there have been numerous other cases 
where wage reductions have been nego- 
tiated.” 


Before leaving the subject of unions, 
wages and mobility, some attention should 
be devoted to the current union demands 
for a guaranteed annual wage. A belief that 
such security will reduce mobility is widely 
accepted and the current evidence gives 
some support to this position. The Report 
to the President of the Advisory Board of 
the Office of War Mobilization and Recon- 
version stated: “It is undoubtedly true that 
the establishment of a guaranteed wage plan 
will tend to reduce substantially the rate 
of labor turnover anmiong the workers of the 
guaranteeing employer. More than half of 
the employers whose guaranteed wage plans 
were studied in detail for this survey found 
such an effect as a result of the plan. Not a 
single employer who able to reply 
found any effect upon turnover except a 
reduction.” ™ 


was 


guaranteed annual 


significance of 
wage plans with respect to turnover of the 
nation’s labor force is modified by several 


The 


considerations. At the present moment, 
such programs cover only a small fraction 
of the working population. Even smaller in 
number are the plans which provide really 
adequate protection. Most guaranteed wage 
programs contain numerous escape clauses 
for the-employer whereby he is relieved of 
the guarantee when general business activity 
declines too much, if his own sales fall more 
than a certain per cent, or in the event of 
acts of God such as floods or hurricanes. 
Some contracts provide merely that the em- 


% For a full discussion, see Charles A. Myers 
and George P. Shultz, ‘‘Union Wage Decisions 
and Employment,’’ American Economic Review, 
pp. 368-380 (1950). 


Labor Mobility 


ployer will supply job security to the best of 
his ability; others provide protection only 
to a certain specified proportion of the 
plant’s labor force, thus really doing no 
more than offering super seniority to a se- 
lected group of key personnel. 


Although the prospects for future or im- 
mediate growth of such plans seem good, 
since unions are increasing their demands 
in this direction, a significant change in the 
form of their demands has taken. place. 
Most unions now propose tying such guaran- 
tees to unemployment insurance and their 
goals seem to be as much a raising of state 
unemployment benefits as the securing of a 
fixed contractual obligation from a particu- 
lar employer. Where the guarantee is only 
for the difference between unemployment 
benefits and a stated wage, and if the 
guarantee will, as unemployment insurance, 
continue only for a stated number of weeks, 
the impact on mobility is likely to be reduced. 


Although the effect upon voluntary move- 
ment may be less than expected, unions 
have high hopes that employment guaran- 
tees will reduce much involuntary displace- 
ment of workers. The recent. flurry of 
interest in these guarantees has come in 
part from the threatened displacement of 
many workers by the new technological 
changes and, in particular, the development 
of automation. Whether employment guaran- 
tees, if won, will seriously affect involuntary 
movement depends, of course, on how ex- 
tensive the volume of displacement would 
be in any case. Upon this point there is 
substantial disagreement between  repre- 
sentatives of management and unions. 


Restrictive Practices 


Unions have long been accused and found 
guilty of employing various restrictive prac- 
tices ranging from control (or attempts at 
control) of the entire labor force to control 
over a specific segment of that force. In 
our discussion we will confine ourselves to 
those activities designed to limit the supply 
of workers for a particular employer. or set 
of employers, since it is here that unions 
have Among those 
practices which will be discussed are high 
initiation fees, apprenticeship regulations 
and the rare act of completely closing the 
membership rolls. Also included, although 
other motivations may be involved, are the 





%1 Murray Latimer, research director, Guar- 
anteed Wages (Washington, United States Gov- 
ernment Printing Office, 1947), p. 172. 
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acts of discrimination against women, as 
well as Negroes and other racial minorities. 


Many of the possible mobility-reducing 
activities of unions which we have already 
discussed are of recent vintage. Pension and 
guaranteed wage plans, for example, have 
come under union sponsorship only within 
the past couple of decades. This is not true 
of restrictive practices; their history dates 
back to the start of unionism. A reason 
for the early development of restrictive prac- 
tices is not difficult to find; such controls 
were a way of winning demands from em- 
ployers. As Slichter has suggested: “The 
American unions have been compelled to 
stress the control of hiring because the 
effective functioning of trade unionism pre- 
supposes a more homogenous and less indi- 
vidualistic working class than the United 
States has possessed.” ™ 


Few unions today rely on high initiation 
fees as a method of controlling entrance to 
the union and it is difficult to estimate how 
important they were as barriers even before 
World War II.” But if deemed important 
at an earlier date, there is little doubt that 
they have declined in significance recently 
because of factors such as the competition 
for members between the AFL and the 
CIO, the waiving of fees in part or whole 
for veterans, and legislation such as the 
Taft-Hartley Act. Equally as important, 
initiation fees are largely self-defeating—if 
they aid the union to negotiate successfully 
for higher wages, then it becomes worth 
while for workers to pay the initiation fee 
and join. Such results are the probable ex- 
planation for the complete closing of their 
membership rolls by some unions. 


Examining the policy of closing the union’s 
rolls, Summers found only six international 
unions which had provisions in their con- 
stitutions for such a procedure.” As in the 
case of initiation fees, it is difficult to deter- 
mine how widespread the practice has been 
among locals, but Summers expressed the 
belief that the action was confined largely 
to the building trades, the motion picture 
and theatrical trades, the building service 
unions, photo engraving, lithography, bill 
posting and diamond cutters. During pe- 
riods of depression, the garment workers, 


the miners, the printers and the longshore- 
men have followed suit. The above list 
suggests that except during 
when job opportunities are scarce for those 
workers already in the field, the number of 
unions which closed their rolls has always 
been small in number and largely confined 
to trades with limited job opportunities. 


depressions, 


Apprenticeship regulations have likewise 
diminished in relative importance with the 
growth of industrial unionism. Only 21 in- 
ternational unions have apprenticeship rules 
for admission te the trade which they cover 
and the extent to which these are enforced 
is unknown and probably varies from local 
to local. Of the 50 unions surveyed by 
Woytinsky,” only 14 used apprenticeship 
controls. They gave as their reasons for so 
doing (1) a desire to protect the experienced 
worker and (2) the need of an adequate 
way of providing training for new workers. 
The Woytinsky study indicated that only a 
minority of unions made use of apprentice- 
ship rules, but that, where utilized, these 
rules proved onerous to the employers in- 
volved. According to Woytinsky, appren- 
ticeship regulations were the most 
frequently cited by employers as a burden- 
some restriction imposed by unions. It is 
important to note, however, that only a 
small minority of the employers considered 
restrictions of any kind to be a serious 
problem. Thus, one half of the businessmen 
who view restrictions as a problem cited 
apprenticeship regulations, but only 11 out 
of 88 considered restrictions of any kind a 
serious problem and only an additional 15 
considered them even a minor problem.” 


ones 


As early as 1941, Slichter suggested that 
the restrictive effect of apprenticeship rules 
was open to doubt and pointed out that if 

really restrictive there 
apprentices in nonunion 
Instead, he found the 
7 It seems possible to 


such rules 
would be 
than union 
opposite to be true.’ 
advance a partial explanation for this dis- 
covery. The motivation of an employer in 
the direction of a large number of appren- 
tices is clear; he desires an assurance of a 
large, readily available supply of trained 
labor. Less frequently appreciated is the 
union’s stake in a large number of ap- 


were 
more 


shops. 





% Sumner Slichter, Union Policies and Indus- 
trial Management (Washington, The Brookings 
Institution, 1941), p. 54. 

3% One problem is that many 
leave the decision up to their locals; 
wide variations in policy exist. 

* Clyde Summers, ‘Admission Policies of 
Labor Unions,’’ Quarterly Journal of JEco- 
nomics, p. 79 (1948). 


internationals 
hence, 


%*W. W. Woytinsky, Labor and Management 
Look at Collective Bargaining (New York, The 
Twentieth Century Fund, 1949), p. 196. 

% Work cited at footnote 35, at p. 201. 

* Work cited at footnote 32, at p. 33. 
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organized labor has a ter- 


rific stake in vigorously opposing 
racial segregation in community life 
whether it be in the North or South. 

—Thurgood Marshall 





prentices. In some trades the union may 
insist on the use of more apprentices 
than employers wish to hire because the 
union has multiemployer commitments, or 
because it has a greater stake in the con- 
tinuing existence of the skill than has the 
employer. Without new workers, the trade 
may die and the union cease to exist. This 
is a situation which is particularly likely to 
occur in the highly skilled crafts where 
sharp jurisdictional lines are drawn. As a 
result, in recent years many unions have 
assisted employers in recruiting trainees. 
This recruiting has in turn probably reduced 
geographical movement somewhat since, 
otherwise, employers would be compelled 
to seek workers from other industrial areas. 
But on the whole this seems to be a reduc- 
wasteful form of mobility and 
real loss to the economy. 


tion in a 
constitutes no 
The shortage of properly trained workers 
in recent years has been as much a function 
of worker choice as of restrictions by unions. 
The high wages available since World War 
II] to unskilled workers when combined 
with the low level of apprentice pro- 
grams during the depression years of the 
1930’s have done much to steer workers 
away from the long programs of arduous 
training which accompany the skilled trades. 
It has been the shortage of workers apply- 
ing for training which has led to the re- 
cruiting campaigns mentioned above and 
which have also forced unions in a number 
of cases to relax their standards for ad- 
mission to the status of journeyman. 
Union restrictive practices have been di- 
rected particularly against certain minorities 
and racial groups. What is frequently over- 
looked is that this statement is less true 
today than it was 50 years ago. It also 
neglects the existence of the many unions 
which have worked diligently to protect the 
rights of minority groups. Thus, while there 


are 15 unions which specifically restrict 
their membership, 47 others have equally 
specific constitutional provisions designed to 
protect the right of any worker to join, 
regardless of race. The federal Fair Em- 
ployment Practices Commission, during the 
war years 1943-1944, reported that for every 
100 cases of discrimination, business was 
responsible for 69, the government for 24 
and unions for only six.” Union opposition 
to the use of Negroes has been greatest 
where the management has traditionally had 
a policy of no Negroes. Where unions have 
supported a continuation of such a policy it 
has been to avoid internal dissension over 
questions of seniority, upgrading and pro- 
motions. Similarly, the bitterness engen- 
dered among whites by the promotion of 
Negroes explains why some unions admit 
Negroes, but fail to protect their rights of 
advancement. 

Despite these shortcomings, a strong case 
could be made for the statement that on 
the whole unions have done more to open 
up job opportunities for Negroes than have 
state FEPC laws. One international union 
has publicly claimed to have ended racial 
discrimination on over 100,000 jobs with 
openings being filled now solely on the basis 
of seniority without reference to race.” 
Particularly in the South (where no FEPC 
laws exist), unions in the coal, steel, mari- 
time, needle and textile trades have fought 
vigorously for equal employment rights for 
their Negro members. 

The position of women with respect to 
unions deserves a word or two of separate 
comment because of the increased partici- 
pation of women in the labor force. Since 
the turn of the century the percentage of 
women in the labor force has grown from 
around 18 to over 30, while the percentage 
of women working has increased to about 
the same extent.” Following the rise in 
the number of women in the labor force 
came a relaxation of the admission policies 
of unions with respect to women and a more 
active recruitment of women to union mem- 
bership. The greatest increase in the par- 
ticipation in unions by women came during 
World War II, when the number of women 
members grew from around 800,000 to over 
3 million.“ Thus, while some unions still 





* Fair Employment Practices Committee, 
First Report (Washington, United States Gov- 
ernment Printing Office, 1945), p. 38. 

* Emanuel Muravchik, ‘‘Unions and Minority 
Discrimination,’’ The House of Labor (edited 
by J. B. S. Hardman and Maurice F. Neufeld, 
New York, Prentice-Hall, Inc., 1952), p. 347. 
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“United States Department of Commerce, 
Bureau of the Census, Annual Report on the 
Labor Force, 1950 (W. B. Bulletin No. 237) 
(Washington, United States Government Print- 
ing Office, 1951). 

“ United States Department of Labor, Direc- 
tory of Labor Unions in the United States (Bul- 
letin No. 1127) (Washington, United States 
Government Printing Office, 1953), p. 4. 
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maintain their historic bars against women, 
these bars are being gradually lowered. In 
the meanwhile, both the AFL and the CIO 
have gone on record for the principle of 
“equal pay for equal work.” 


Unions as Social Organizations 


“Good” plant relations are dear to the 
heart of every personnel director and the 
big change in personnel relations in the 
past 50 years has been in the 
attempts by managements to 
worker feel “at 
amount of labor 
menting on the ways in which unions add 
to this, it is necessary to first point out that 
we really know very little about the effec- 
tiveness of a “good atmosphere” in curbing 
turnover. Leaving a plant is not a worker’s 
only means of expressing dissatisfaction; he 
may react by showing a lowered rate of 
efficiency or by a high rate of absenteeism 
Part of the difficulty stems from a failure 
to define clearly what is meant by a “good 
atmosphere.” Working conditions may be 
bad because of the physical nature of the 
work. Thus, coal mining and similar occu 
pations not only have an element of dange1 
attached but dirty work 
under unpleasant Alterna 
tively, a “bad atmosphere” largely 
a matter of worker-management 
Charges of discriminatory hiring and firing 
may be hurled by the workers. Complaints 
about “speed-ups” and overbearing foremen 
are still heard; nor has the term “stretch 
out” disappeared from workers’ vocabularies 
Let us now contribution of 
unions to a 


increased 
make the 
reduce the 
com- 


home” and so 


turnover. Before 


involve heavy, 
circumstances 

may be 
relations 


examine the 


“good atmosphere” on these 
two quite different levels 
little doubt 


role unions 


There can be about the im 
portance of the 
in improving physical working conditions 
The concern of 
health provisions is evident from the 
ber of times reference is made to them in 
union contracts. In a 1950 
Bureau of Labor Statistics 
51 per cent of 2,411 
The nature of these provisions 


have play ed 


unions over safety and 


num- 


survey the 
reported that 
contracts had such 
provisions. ® 
varies from contract to contract, with some 
providing merely for a general endorsement 
of safe working conditions, and others stipu 
lating specific requirements such as first aid 
“71 Monthly Labor Review 342-344 (1950). 

* The effectiveness of such programs is ham- 
pered by the lack of funds. Typically not more 
than three or four: cents: of an individual's 
monthly dues are set aside for recreational 
purposes. Many recreational leaders make up 
for this by using their funds to cover only part 
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facilities and attendants. In the dangerous 
industries, contracts may call for (1) special 
leather tannin 
call for rubbet 


furnished 


clothing or equipment (in 
contracts 
and gloves to be 
employer), (2) the 
adequate number of 

(3) a stated number of rest periods and (4) 


and chemicals, 
boots, 


by the 


aprons 
hiring of at 
experienced workers, 
occasionally, provisions for medical treat 
ment of occupational diseases. To ensure 
sanitary conditions, provisions for clean fac 
tories, sanitary rest rooms and proper light 
ing, heating and ventilation are included. A 
number of contracts also call for showers 


lockers and dressing rooms; more recently, 
heard for au 
those 


where summer heat is excessive 


union demands have been 


conditioned factories in locations 


Not all employers have needed the pres 
sure of union demands as a spur to undei 
take such measures. This has been particularly 
true since the 1920’s, when there developed 
an appreciation of the fact that Taylor's 
“scientific management” was not a complete 
difficult, therefore, to 


unions in the 


answer. It is 
the role of 


assess 
improvements 


which have been made 


Even dificult to determine is the 
role of unions in bettering worker 


Much of the 


unions 


more 
Manage 
ment relations early literature 
that 


a plant, and management offi 


suggested were a disruptive 
influence in 
cials usually felt that the intrusion of a union 
meant a loss in the workers’ sense of plant 


More 


loyalty to a 


loyalty recently a realization has 


come that union is not neces 


sarily inconsistent with loyalty to the com 


pany, and the role of the union in helping the 


workers to feel “at home” has been stressed 


by a number of writers. To the numerous 


recreational programs and “house organs” 


which receive management support are added 
similar activities undertaken by the unions 
Unions become a focal point for recreational 


activities through their promotion of social 


events. In some of the large citic 


from the same or different unions have 


joined in building “labor temples” with facili 


ties tor dinners, concerts, et Recreational 


facilities have not been solely confined to 


members, but extend to their families, also.* 
Similarly, the union journal complements 


the “house organ” in developing loyalty to 
of the cost and offering games and dancing at 
a lower cost than that which a member would 
otherwise be forced to pay It might be added 
that today’s high cost of entertainment may 
make this more significant than it would at 
first appear 
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. . the estimated number of work 
stoppages where union organiza- 
tion was a major issue varied from 
1,083 to 2,728 in the initial three- 
year period of the statute [NLRA]— 
1936-1938. But in the most recent 
three-year period such stoppages 
have remained below the 1,000 
mark — numbering only 588 for 
1954. —Theophil C. Kammholz 





the plant or industry. Both bring a small- 
town atmosphere to the big plant in the 
In both are found the records of 
the doings of the company’s labor force— 


big city. 


marriages, births and deaths, as well as the 
choice bits of gossip and social happenings 
In this way a worker has a chance not only 
to follow the doings of his fellow workers, 
but also to see his own name in print and 
acquire recognition and importance in the 
eyes of his fellow union members. 


In evaluating the role of unions in de 
veloping a sense of attachment to the plant, 
need to bear in mind that the 
activities of unions, unlike those of em 
ployers, are designed to hold a worker to 
the union rather than to a particular plant 
The result, therefore, is likely to be a greater 
impact upon geographical or occupational 
mobility than upon turnover, except in those 
where the local has organized a 
single plant. The present-day significance 
of unions’ social and recreational programs 
in affecting even the former two mobilities 
is subject to some questioning. The fact is 
that as early as the 1920's, the Lynds, in 
their pioneer community study, were noting 
the declining unions as a 
source of social and recreational activity.” 
Although revival of 
came with the growth of the CIO, even 
this has diminished as the automobile, the 
radio and the motion picture have continued 
to offer new alternatives. More 
recently, television has offered even severe 


we will 


cases 


significance of 


some these functions 


exciting 


competition to any attractions outside of the 
One union leader with whom the 
writer talked commented that 
back his union had been forced to change 
the. night of its monthly meetings because 
of competition from a particularly popular 


home. 
some years 


elevision show 


he stress on the union’s social ties as an 
impediment 


well-known 


to labor mobility overlooks a 


characteristic of union mem 
indifference to the 
affairs of the Union 
tried to combat this disinterest by a system 


bers—their day-to-day 


union officers have 
of fines for failure to attend union meetings 
Another, more ‘ingenious, method has been 
to make the matter of 
contest 


good attendance a 
appropriate prizes fo 
with the best attendance record. To stimu 
late the other members of the 
family in the union (and perhaps still their 
protests about the head of the family going 
to meetings), the Oil Workers recently 
sponsored a contest for the children with 
$225 in essays on the 


Means to My 


with those 


interest ol 


best 
Union 


prizes tor the 
subject, “What the 
Family.” 

The need of such actions by unions be 
examine an article 
in one of the union journals.” The writer 
bemoaned the that workers take too 
little interest in their union. He cited a 
United Rubber Workers vote to ratify a 
contract where only 200 out of 10,000 eligibie 
workers voted. In his own union (Interna- 
tional Typographical) ther: were cases where 
were unable to secure a quorum at 
their meetings when to do so only 20 out 
of 600 would have needed to attend. Other 
studies “ have uncovered evidence of similar 
disinterest any 


comes clearer as we 


tact 


le cal bs] 


reader of the union 
journals is familiar with the exhortations to 
attend the 
Thus, in many cases, the social and recrea- 
tional activities are undertaken to keep up 
the members’ interest and to prevent their 
dropping out of the union. The fact that 
such efforts made even when 
workers intention of leaving the 
plant cast serious doubts as to the strength 
of union ties in the event a worker is offered 
another plant. It follows 
that with the possible exception of the pay- 
ment of relief benefits, the tie of the union 
becomes even less important in a period of 
unemployment. 


and 


members to union meetings. 


have to be 
have no 


a better job at 


There is another side to the story of 
unions creating good will between manage 
ment and workers and among the workers 
themselves. 
likely to develop where there is either no 
union or some form of union shop. Where 
the union has to struggle continuously for 
distrust and suspicion are 


If union and management 


A friendly atmosphere is most 


its existence, 
likely to breed. 





* Robert ‘and Helen Lynd, Middletown (Har- 
court, Brace and Company, 1929), pp. 254, 277. 
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* Harold Clark, ‘“‘Do You Possess a False 
Sense of Job Security?’’ CXXII The Typo- 
graphical Journal 196 (1952). 

* Business Week, p. 116 (May 26, 1950). 
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. . . @ trade union has no other 
reason for existence than the job of 
carrying out and carrying forward 
and advancing the interests and wel- 
fare of its members. 

—George Meany 





are antagonistic, prolonged strikes may de- 
velop creating bitter animosity on both 
sides, Unpleasant words spoken by both 
parties continue to rankle long after the 
basic dispute has been resolved. Relations 
between workers may grow strained as in- 
traunion disputes arise as between left- and 
right-wing factions. A familiar also 
is the nonunion worker in a basically union 
plant who is forced to quit because of the 
hostility of his fellow union workers. It is 
not argued that such strife greatly increases 
plant turnover (although unions are con- 
stantly emphasizing the bad shop relations 
which exist when some of the workers are 
not union members), but only that the 
sweetness and light of union-management 
relations must not be overemphasized when 
considering the effect on mobility. Nor 
must it be forgotten that some turnover re- 
sults from prolonged strikes as nonunion 
or half-hearted union workers seek jobs 
elsewhere. 


case 


The union may also be thought to restrict 
turnover by supplying close, binding friend- 
ships which the worker will be reluctant to 
break by moving elsewhere. To this argu 
ment several questions must be raised: Does 
a worker draw upon the plant where he is 
emiployed as his major source of friends? 
In multicompany towns, the _ residential 
neighborhood is one obvious alternative. In 
seeking work, do workers apply at plants 
where friends are located because of the tie 
of the friendships themselves or because 
friends serve as a convenient introduction 
to the employer? Where the latter is true 
the deterring effect of friendship on mobility 
is offset somewhat since they serve as a 
means by which workers can find new jobs. 
Finally—and most important—do unions 
enhance these ties of friendship to any 
appreciable degree? 

Even if the answers to the above ques- 
tions prove unfavorable to our argument 
(which the writer doubts), it must be again 
emphasized that in many cases a local or- 
ganizes more than a single plant. Some 
locals cover as wide a radius as 100 miles, 
and efforts are made continuously to get 


workers in different plants acquainted with 
each other so that they all feel part of the 
same union. In such cases, the members 
have an opportunity to extend their circle 
of friends beyond the confines of their own 
plant, thus not only increasing their knowl 
edge of conditions in other plants but assur- 
ing them friends if they shift to another 
plant which the union has organized, 

The argument that the social aspects of 
unions restrict mobility is sometimes altered 
slightly so as to focus on the importance of 
unions as prestige. It is true 
that there is a wide variety of local officer 
and committeeman positions which the 
worker may fill and thereby gain recognition 
among his fellow workers. 
steward, a member of the 
mittee or one of the other governing bodies 


sources of 


Becoming shop 
grievance com- 
may increase his importance in the eyes of 
his fellow workers and, equally important, 
in his own eyes. In this fashion the worker 
becomes a “somebody” and may be reluctant 
to lose his newly acquired prestige by moving 
elsewhere. Shister has developed this argu 
ment with particular emphasis on the pres- 
tige accruing to union leaders by arguing 
that the 


much greater than it is in the case of inter- 
47 


turnover of local union officials is 


national officers.“ This makes the prestige 
number of 
first 


Thus, the desire for such recog 


available to a 
members 


appeal 
the local’s 


greater 
than might he 
suspected. 
nition may exist among workers who have 
not yet held office but hope to do so in 
the future, while the worker who has served 
in some official capacity retains the recog 
nition of his fellow members even after 
retirement 

This argument meets the same difficulty 
encountered earlier—the reluctance of work- 
participate actively. Undoubtedly 
turnover among union from 
local to local and from community to com- 
munity. It is the writer’s impression, how 
ever, that many offices are held by the same 
number of that 
rotated same 
select group of individuals. 


ers to 


officers varies 


individuals for a 
the offices are 


years or 
among the 


Summary and Conclusions 


The thesis that unions are seriously men- 
acing mobility is predicated on two assump- 
tions: (1) Mobility is declining; (2) unions 
are playing a major role in this decline 
This article has attempted an analysis of 
the second assumption. Although the first 
assumption seems much more accurate for 





“ Shister, work cited at footnote 2, p. 5. 


96 


February, 1956 @ Labor Law Journal 








The greatest advancements in history 
have always come from unions work- 
ing together toward a higher stand- 
ard of living and a better defense of 
man's rights.—John P. Frey, presi- 
dent-emeritus, 
Department. 


AFL Metal Trades 





some types of mobility than others (and 
probably for some, like geographic move- 
ment, is completely erroneous), we have 
taken the decline in mobility as given and 
have endeavored to ascertain the responsi- 
bility of unions for the change. In our 
attempts to do so, certain general conclu- 
sions have emerged which seem worth sum 
marizing here. 


(1) Unions have motives for keeping 
turnover among their memberships low. 
Compared to the zeal of employers in keep- 
ing turnover in their plants low, however, 
the motive for unions is not very great. 
Mobility seldom looms large as a problem 
in the minds of union leaders and when it 
does occur it frequently involves concern 
as to how mobile workers can be protected 
from the their pension and other 
rights. We have never tired of reminding 
readers that many of the programs of unions 
would have received attention from 
managements even in the absence of unions. 


loss of 


some 


(2) “Fringe” benefits have been 
rated in their impact upon mobility. 
multiplication in their 
made mobility easier, since 
leave plants with benefits, secure in the 
knowledge that they can obtain similar 
benefits elsewhere. If the adoption of pen- 
sion plans has been speeded by union de- 
mands, this has been offset somewhat by 
the pressure from unions for vesting and 
by industry-wide programs to protect mobile 
members. 


over- 
The 
has 
can 


very growth 


workers 


(3) The responsibility for the reduction 
in wage differentials between skills, occu- 
pations, industries and geographical regions 
is difficult to place. In many cases, the 
reduction has been percentagewise rather 
than absolute, thus leaving the effect upon 
mobility dependent up the unresolved ques- 
tion of which differential is more important 
in this respect. 


(4) Many of the restrictive practices of 
unions have failed to keep pace with the 
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growth of unions themselves. Some prac- 
tices, such as high initiation fees, have 
undergone a decline in the practice due to 
competition from other unions and the pres- 
sure of public opinion and governmental 
action. A policy of discrimination against 
minorities retained by some unions has 
been more than matched by the rising num- 
ber of unions working actively to protect 
the rights of minorities. 


(5) The ties of workers to unions them- 
institutions seem 
have been overstated. A number of studies 
have indicated that workers, while loyal to 
their union and willing to support it, rarely 
feel themselves such a part of it that it 
would make them reluctant to change jobs 
The prestige which comes with holding 
union offices is doubtful retaining 
value and often confined to a select number 


selves as social also to 


also of 


(6) Perhaps the most important way in 
which unions may reduce voluntary mobility 
is by their enforcement of strict seniority 
systems, generally agreed by 
union management alike that 
plays a major role in a worker's 
evaluation of any job. Nevertheless, we 
have certain limitations even to this: 
the fact that seniority systems appeal more 
to older than younger workers plus the fact 
that many managements would have adopted 
some form of seniority even in the absence 
of unions. 


Our argument is not that unions have 
no deterring effects upon mobility but rather 
that their effect has been much less than 
has been popularly supposed. Taken indi- 
vidually, the various actions do not seem 
very significant as explanations of a reduc- 
tion in mobility. Taken as a group, however, 
they may be more important, since even if 
ach action affects only a small segment of 
the labor force, their addition may affect a 
sizable proportion of workers. The approach 
used in the above analysis makes it difficult 
to meet this objection except to note that 
a string of zeros do not necessarily add up 
to more than zero. Furthermore, space has 
prevented an analysis of the various actions 
which tend to increase mobility. Among 
those which perhaps deserve some mention 
are the institution of severance pay and the 
dissemination of job information. 


since it is 
and officials 
security 


seen 


Until we have further empirical evidence, 
it would seem wise to be more cautious in 
our predictions of gloom—mobility may be 
slowly dying but there is little evidence as 
yet that unions are serving as pallbearers. 


[The End] 
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By JOSEPH KRISLOV 


Representation Disputes 


in the Railroad and 





This article views raids and involved workers in the two industries 
as compared with all elections conducted by the National Mediation 
Board. It also summarizes contests between national and system and 
local associations, and between standard national organizations. Fu- 
ture decrease in such raids is considered. Mr. Krislov is executive sec- 
retary, Department of Legislation, Research and Public Relations, Ohio 
Councils Nos. 8 and 21, AFL State, County and Municipal Employees 





Ser eee tALION conflicts among 
unions have always been a problem 
for labor, management and the public. The 
extent of these conflicts, however, has rarely 
been ascertained. This article reviews inter- 
union disputes in the railroad and airline 
industries. Disputes among unions in units 
already organized are termed “raids.” Unions 
compete with another for unor- 
ganized units. Data for the study 
obtained by examining the records of the 
National Mediation Board. The purpose of 
the study is threefold: (1) to discover the 
extent to which unions in two in- 
dustries competed with one another, (2) to 
compare the experience of unions in 
two industries with that of other unions, 
and (3) to estimate the amount of raiding 
that may occur in the future. 


Tables I and II indicate the 
raids and workers involved in raids 
pared with all elections conducted by the 
NMB. The amount of raiding can be con- 
trasted with the statistics derived from a 
study of elections conducted by the National 
Labor Relations Board.’ In the two indus 
tries, 57 per cent of all elections were raids 
Similarly, 90 per cent of all 
their ballot in a previously organized unit 
The extent of raiding in these two indus- 
tries far surpasses the raiding in industries 


also one 


was 


these 


these 


number of 
com 


voters cast 


1 See the author's two articles, ‘““‘The Extent 
and Trends of Raiding Among Unions;"’ Quar- 
terly Journal of Economics (February, 1955), 
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jurisdiction of the NLRB In 
NLRB, rarely 


were as many as 25 per cent of all elections 


under the 
elections conducted by the 


or 50 per cent of all voters involved in raids 
Of course, employees in the railroad in 
dustry are more widely organized than em- 
ployees in many 
NLRB 

Union success in 
industries parallels the success of 
in the NLRB study. The 
victories is slightly higher—62 per cent as 
The 
ot success 
NMB’s 


organi 


industries covered by the 


two 
unions 


raiding in these 


percentage ot 


opposed to approximately 55 per cent 
slight increase in the percentage 
ful raids may be the result of the 
policy which that a labor 
zation election in 
unit submit signed authorization cards 

at least a majority of the employees. The 
NLRB requires only a 30 per cent showing 


requires 


seeking an an organized 


in both organized and unorgan 
NLRB elections indicated that 
unions more raiding 
small craft and departmental units. These 
unit designations are not appropriate in the 
and airline industries, but 
were more successful in capturing 
units. While 62 per cent of the 
successful, only 43 per cent of the 
involved in 
union representation. 


of interest 
ized units 


were successful when 


railroad unions 


smaller 
raids were 
voters 
voted to change 


these raids 


pp. 145-152, and ‘‘Raiding Among the ‘Legiti- 
mate’ Unions,’’ Industrial and Labor Relations 
Review (October, 1954), pp. 19-29 
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irline Industries____ 


A breakdown of unions into two general 
categories can be made: (1) the standard 
national unions, including the independents 
and those affiliated with either the AFL or 
CIO, and (2) system and local associations 
While those in the latter cate- 
gory are often termed “company unions,” 
they cannot in fact be dominated by the 
carriers. Data summarizing the contests 
between the national unions and system and 
local associations are presented in Table ITI. 
While the bulk of these contests were raids 
by the standard organizations, an occasional 
involved 
union or a 


or unions. 


contest 
local 


a raid by the system or 
contest for unorganized 
employ ees 


The standard national unions in the rail- 
road industry gradually extended themselves 
and captured many of the system and local 
associations during the 1930’s and 1940's 
As early as 1936, the NMB indicated that 
there was a gradual decline of the system 
and Maintenance-of- 
equipment workers were generally organ- 
ized by Inasmuch as 
the percentage of employees involved was 
greater than the actual number of 
units were large and inviting 
Despite the general success of the 
unions, a few local and 
attacked, have 
able to maintain themselves. 


local associations.’ 


these associations.* 
always 
cases, tue 
targets. 
national system 


associations, although been 


standard national 
organizations are of greater interest; these 
are summarized in Table IV. Disputes be- 
tween the national organizations have al- 
ways occurred, but the frequency of these 
disputes has grown steadily. In its first 
annual report, the NMB commented that 
these cases were difficult to handle and sug- 


Contests between the 


* Second Annual Report of the National Me- 


diation Board (1936), p. 9. 
* Righth Annual Report of the National Me- 
diation Board (1942), p. 21. 
‘First Annual Report of the 
diation Board (1935), pp. 18-19. 


National Me- 


Representation Disputes 


Board 


gested that each labor organization confine 
“itself to a clearly defined craft or‘class of 
employees and thus avoid bringing 
such disputes before the Board.” * 

From 1935 through 1942 there were, typi- 
cally, 30 or more interunion disputes yearly 
involving national organizations.® 
1942 


examination. Of the 


The year 
selected for an intensive 
30 raids 
tional unions in that year, 24 involved oper- 
ating employees in the engine, train and 
There 
conductors and brakemen, with the Brother- 
hood of Railroad Trainmen and the Order 
of Railway Conductors and Brakemen® as 
antagonists. Both the BRT and the ORC&B 
raided a third union—the AFL Street, Elec- 
tric Railway and Motor Coach Employees— 
for these employees on one railroad. There 
were seven contests for enginemen and fire- 
men, with the Brotherhood of 
Engineers and the Brotherhood of Locomo- 
tive Firemen and Enginemen as opponents. 
These two unions also raided the BRT and 
SERMC for units of enginemen and fire- 
men. Last, the Switchmen’s Union of North 


has been 


between na- 


yard service. were 12 elections for 


Locomotive 





TABLE | 


Number and Results of Raids in Represen- 
tation Cases Before National Mediation 
Board 
Successful 
Raids 

910 


Raids 
1490 


Elections 
2606 


Year 
Totals 
1954 129 80 
1953 93 
1952 ’ 78 
1951 2 78 
1950 i 64 
1949 3: 56 
1948 82 
1947 ( 121 
1946 21! 123 
1945 2 92 
1944 Re 7 
1943 204 

1942 168 

1941 139 

1940 100 0 
1939 111 90 


1938 203 153 
Annual National Mediation 


Source: reports, 


5 In 1936 and 1939 there were 57 and 58 con- 
tests, respectively, between national unions. 

®* The venerable Order of Railway Conductors 
extended its jurisdiction—hence, the Order of 
Railway Conductors and Brakemen. See The 
Conductor and Brakeman (August, 1954), p. 3. 
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America and the BRT raided each other 
for yard employees in five cases. The 
maining six contests can be easily summar- 
ized in three classifications: (1) contests for 
yardmasters and supervisory personnel in- 
volving such unions as the Railroad Yard- 
masters of America, the American Railway 
Supervisors’ Association, the Railroad Yard- 
masters of North America, the ORC&B and 
the BRT, (2) contests for office and dining 
car employees, redcaps and porters involv- 
ing the Brotherhood of Railway and Steam- 
ship Clerks, the Hotel and Restaurant 
Employees, the Brotherhood of Sleeping 
Car Employees, and the United Transport 
Service Employees, and (3) contests for 
marine employees of the railroads, involving 
the standard maritime unions of both feder- 
ations. During 1942, there were two con- 
tests in the first category, three in the 
second and two in the third. 


re- 


After 1942, interunion disputes increased 
substantially. Sixty or 70 contests yearly 
became typical, and in the peak year—1947 
—there were 116 election disputes among 


the national unions. Many of these inter- 


union disputes took place among unorgan 


ized and organized employees in the growing 
the 


Raiding increased in 


airline industry. 
railroad industry, among the independents, 


and there were attempts by other unions, 
particularly the CIO Railroad Workers and 
the United Mine Workers, to organize rail- 
road employees.’ In the late 1940's, a num- 
ber of unions signed no-raiding agreements 
The success of these agreements was limited, 
and some were in existence for only a short 
1950’s a union— 


Operating 


time.” In the early new 


the United Railroad 


sought to organize the operating employees 


Crafts— 


into one union. 

To illustrate these variables, three years 
have been selected for study. The year 1947 
will illustrate the period from 1943 through 
1948 prior to the agreements 
The impact of these agreements will be evi- 
dent by an examination of the raiding in 
1950. The year 1954 will be studied to indi- 
cate the raiding after the expiration of some 
of these agreements and before the signing 
of the AFL-CIO no-raiding agreement. 


no-raiding 





TABLE Ii 


Voters Involved, and Results of Raids, in Representation Cases Before 
National Mediation Board 


Voters Involved 
in All Elections * 


Year 

Totals 701.2 
10.5 
31.3 
61.0 
21.9 
61.5 
31.4 
30.1 
94.1 
88.9 
26.7 
32.6 
25.8 
40.2 
24.4 
17.1 
53.7 
50.0 


1954 
1953 
1952 
1951 
1950 
1949 
1948 
1947 
1946 
1945 
1944 
1943 
1942 
1941 
1940 
1939 
1938 


Source: 
* In thousands. 


7 Bleventh Annual Report of the National Me- 
diation Board (1945), p. 23; Twelfth Annual 
Report of the National Mediation Board (1946), 
p. 23; Thirteenth Annual Report of the National 
Mediation Board (1947), p. 20. 

* Both the BLE-BLF&E and the BRT-ORC&B 
entered into no-raiding agreements in the late 
1940’s. See Fourteenth Annual Report of the 
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~ National Mediation Board 


Voters Involved in 
Successful Raids 
273.8 


Voters Involved 
in Raids 


632.2 


9.3 
29.6 
57.3 
20.2 
60.3 
28.6 
19.3 
88.1 
79.1 
23.0 
29.8 
20.5 
33.8 
21.6 
13.7 
51.3 
46.7 


Ab Nunwe ds | 


CON we 


NWN 


Annual reports, National Mediation Board 


(1949), p. 20 In 
the BLE-BLF&E agreement col- 
lapsed, but it was renewed in late 1951, to 
expire again in late 1952. See Brotherhood of 
Locomotive Firemen and Enginemen’s Magazine 
(May, 1950), pp. 300 and following; (February, 
1953), p. 101. The BRT-ORC&B agreement also 
collapsed in 1950 and was not renewed 
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In 1947 a total of 98 raids involving na- 
tional unions occurred. Contests involving 
the standard engine, yard and service em- 
ployees accounted for 62 of these raids. 
Eighteen contests for enginemen and fire- 
men were held, with the BLE and BLF&E 
opposing each other in 16. In two others, 
the Locomotive Firemen raided the CIO 
Steelworkers for units of their craft. In the 
BRT-ORC&B battle, these two unions raided 
one another a total of 15 times. The BRT 
also raided the Mine Workers for a unit of 
road couductors. The Switchmen and the 
BRT raided each other in seven contests. 
The CIO Steelworkers and the Mine Work- 
ers raided the BRT for yardmen in two 
additional contests. Raiding involving yard- 
masters and other supervisory personnel 
increased from two instances in 1942 to a 
total of 18 in 1947. The AFL Railroad 
Yardmasters’ Association was particularly 
active, raiding the BRT in 15 cases. 

Of the remaining 36 raids, 19 were held 
in the airline industry, primarily among 
service personnel. The AFL’s Machinists, 
Commercial Telegraphers, and Railway and 
Steamship Clerks and the CIO’s Transport 
Workers, Auto Workers, and Communica- 
tions Association appeared most often. The 
17 cases outstanding were held in nonoper- 
ating units in the railroad industry. In five 
contests involving maintenance-of-equipment 
workers and one contest for maintenance- 
of-way employees, the AFL shop-craft un- 
ions raided the CIO Steelworkers or the 
Mine Workers. Seven for office 
and dining-car employees, redcaps and por- 
ters were held in 1947 among the AFL and 
CIO unions involved in 1942. In two con- 
tests involving units of telegraphers, the 
CIO Railroad Workers raided units held 
by the AFL Order of Railroad Telegraphers. 
Two contests involving marine employees 
were held in which the CIO Railroad Work- 
ers raided two of the standard maritime 
unions. 


contests 


The number of interunion disputes de- 
creased beginning in 1948. No-raiding 
agreements between the BLE and the BLF 
&E and between the BRT and the ORC&B 
reduced the number of contests involving 
these unions for a few years. In addition, 
there was a sharp reduction in the number 
of raids in the airline industry. In 1950, for 
example, there was a total of 48 raids in- 
volving national unions. The BLE-BLF&E 
and BRT-ORC&B battles accounted for a 


total of 16 cases—eight for each pair of 





TABLE Ill 


Percentage of Elections Involving National 
Unions v. System or Local Unions 


Percentage Percentage 
of of 

Years AllCases_ All Voters 
1935-1939 59 84 
1940-1944 29 62 
1946-1949 14 33 
1950-1954 9 17 

Source: Fourteenth Annual Report of the Na- 


tional Mediation Board (1948), p. 26, and indi- 
vidual cases, 1950-1954. 





unions. The BRT-Switchmen’s controversy 
continued with three contests for 1950. The 
CIO Steelworkers were also raided by the 
BRT for three units of operating employees 
on a small railroad. The remaining 26 con- 
tests are distributed among the same cate- 
gories of employees as in previous years: 
Six contests were held for supervisory em- 
ployees; six for maintenance-of-equipment 
employees; six for airline employees; four 
for office and dining-car employees, redcaps 
and porters; three for marine employees; 
and one for maintenance-of-way employees. 
The unions involved in 1950 closely parallel 
those in previous years. 

After 1950, the independent operating un- 
ions in the railroad industry did not renew 
their no-raiding agreements.” As a result, 
contests between them increased slowly, but 
never equaled those in the years immedi- 
ately following World War II. No-raiding 
agreements were signed between the CIO 
Automobile Workers and the AFL Machin- 
ists in 1949; and within the CIO in 1951. 
These two latter agreements aided in re- 
ducing contests for service personne] in the 
airline industry. In 1954 a total of 66 raids 
involving national unions were held. Of 
these, 12 involved the BLE-BLF&E and 
14 involved the BRT-ORC&B. The CIO 
Steelworkers and the newly formed United 
Railroad Operating Crafts were involved in 
a total of five cases for operating employees. 
Nine contests for yardmasters and six for 
yardmen, ‘between the standard unions in 
the field, were held. The remaining 20 con- 
tests were distributed as follows: six for 
airline personnel; five for office and dining- 
car employees, redcaps and porters; four 
for marine employees; three for maintenance- 
of-way employees; and two for maintenance- 
of-equipment employees. 





® Report cited at footnote 8, at p. 20. 
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%” The BLE-BLF&E agreement was renewed 
for a year in late 1951 (see footnote 8). 
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TABLE IV 


of Elections Involving Two 
National Unions 


Percentage 


Percentage Percentage 
of of 


Years AllCases_ All Voters 


1935-1939 20 9 
1940-1944 25 26 
1945-1948 41 
1950-1954 52 


Source: Fourteenth Annual Report of the Na- 
tional Mediation Board (1948), p. 26, and indi- 
vidual cases, 1945-1954. 





Raids for the 
railroad industry have been more numerous 


operating employees in 
than those for nonoperating employees, and 
yet there are probably twice as many non- 
operating employees and many more unions. 
The “minimum of inter-union rivalry” among 
nonoperating employees has resulted “be- 
a 
non 


cause of the fairly sharp craft lines 
course, the “sharp craft lines” among 
operating employees prevails, in part, be- 
cause of the affiliation of these unions with 
the AFL. With the exception of the Switch- 
men’s Union, the operating brotherhoods 
are not affiliated with the AFL. They can, 
therefore, add to their respective jurisdic- 
tions with impunity. The existence of the 
parent federation with some jurisdictive au- 
thority have served to curtail 
contests among the nonoperating affiliates 


seems to 


A fruitful distinction can be made between 
the raiding involving the standard railroad 
unions and the raiding resulting from the 
entrance of unions into the railroad 
field. The contests among the standard in- 
dependent railroad unions have a long and 
bitter history—particularly among the oper 
ating employees’ unions. Resolving these 
controversies will undoubtedly. be difficult, 
but perhaps not impossible. The raiding 
that has resulted from the entrance of new 
unions into the railroad industry may be 
settled more easily. Some of the newer un- 
ions are affiliated with the CIO, and attempt 
to organize service personnel in the airline 
industry and nonoperating personnel in the 


new 


1 Jacob J. Kaufman, Collective Bargaining in 
the Railroad Industry (New York, 1954), p. 54. 

% Brotherhood of Maintenance of Way Em- 
ployees’ Railway Magazine (December, 1954), 
Pp. o. 
1% Frank M. Keiler, ‘‘Units for Industrial Rep- 
resentation,’’ 54 Political Science Quarterly 344, 
and following (1939). 

4% Herbert Northrup, ‘“‘The Appropriate Bar- 
gaining Unit Question Under the Railway 
Labor Act,’ Quarterly Journal of Economics 
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AFL-CIO no-raiding 
agreement raiding in 


two AFL Hotel 


Restaurant Employees and some of the mari 


Che 


reduce 


railroad industry. 
should 
However, the 


these 
areas. and 
time and shop craft unions within the AFL 
have not signed the agreement. Neverthe 
less, at least one important contest between 
the Brotherhood of Maintenance of Way 
Employees and the CIO Railroad Workers 
the AFL-CIO agree- 


has been averted by 


ment.” 


The efforts of the newer unions to organ- 
ize employees have not been very successful 
Their emergence and limited 
that they 
than persistent 

At the same 


established by 


very success 


suggest 
ments 


represent protest 


jurisdictional 


move 
rather 
time, however, 
the NMB 


Inasmuch 


problem areas 
bargaining 
have aided 


units 
the standard unions 
as the railroad industry was well organized 
before the passage of the amended Railway 
Act in 1934, the NMB 
fronted with a number of strong 
with well-defined structures and 
tions.“ In making unit determinations, the 
NMB sought to conform to the jurisdic 
tional. boundaries of the standard 
Similarly, the bargaining units in the airline 
industry the 
seeking to 


Labor was con- 
unions 


jurisdic 


unions 
were patterned afte railroad 
New unions 
a segment of an established bargaining unit 
the 
employees they are seeking to represent will 
be included in the broader 
Similarly, unions seeking to 
ployees on a broader unit base will find their 
unit broken into the estab 
lished units.” 


industry. organize 


will have their petitions dismissed or 


established unit. 
organize em 


requests down 


The 1951 union shop amendment may be 
added to the difficulties encountered by new 
unions organizing operating employees. That 
act permitted the union shop on railroads, 
but did not require membership in the cur 
rently recognized bargaining agent for the 
particular craft of operating employees. In 
stead, an employee could satisfy the requir« 
ment of union affiliation by holding membership 
the labor 

and admitting to 
the 
union would 


“in any one of organizations, na 


tional in scope mem 


bership employees” of yperating craft 


Obviously, a new have diff 


(February, 1946), pp. 253 and following, and 
Organized Labor and the Negro (New York, 
1944), p. 85. See also Brotherhood of Railway 
and Steamship Clerks, Report of the President 
to the 19th Regular Convention (1951), pp. 7-8 
15-16, 17-19 and 30-33; and United Automobile 
Workers, Report of the President to the 10th 
Annual Convention (1947), pp. 75-77, and Report 
of the President to the 11th Annual Convention 
(1948), pp. 20-25. 
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culty establishing itself as “national in scope.” 
Membership in the new union Would not 
protect an individual if a unit is not won or 
an existing unit is lost. To continue employ- 
ment, an individual may have to remain 
a member or join the union from which he 
seeks to escape. Under these cifciimstances, 
new unions will find it difficult to spread 
(David Levinson, “Union Shop Under the 
Railway Labor Act,” 6 Lasor Law Journal 
441 (July, 1955).) 

Although the operating employees’ unions 
insulated from attacks result of 
these factors, they may continue to war with 
another. Attempts at amalgamations 
no-raiding agreements have not been 
Attempts in the future may be 
more successful. Sentiment for joining the 
merged labor movement is strong within the 


are as a 
one 
and 


successful, 


BRT, and this affiliation serve as a 
catalyst to a jurisdictional settlement with 
the AFL Switchmén. On the other hand, 
settlements between the BRT and the ORC 
&B and between the BLE and the BLF&E 
do not appear very promising. 


may 


Although the majority of representation 
cases before the NMB have involved raids, 
there may be a decrease in the future. Of 
course, the standard unions will never cease 
to raid local and system associations. They 
may, however, cease raiding one another. 
The result would be a decrease in the num- 
ber of representation cases before the NMB 
—perhaps a virtual elimination of contests. 
The NMB will then revert to its pre-1934 
function of mediation and arbitration 


[The End] 
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ployees to form, or to join, or to maintain 
in existence, a Union 
security means in fact the perpetuation of 
a specific or particular union organizational 
even against the the 
The union can lose its position 
only if it loses its 
It is because 


labor organization 


apparatus, desires of 
workers. 
as bargaining agent 
majority among the workers. 
that the following observa- 


tions were made by Mr. Eastman before 


of these facts 
a House committee 

“It seems to me an entirely sound prin 
ciple that no person seeking employment 
should be obliged to sign a contract promis- 
ing to join, or not to join, any labor organ- 
ization. You interfere with freedom of 
choice the minute you permit it with re- 
spect to any organization.” ” 

Mr. Fitzpatrick makes these observations 

“ . . it is an absolutely inescapable 
conclusion that in the tenure field, where 
the principle of choice is the fundamental 
principle, union security is inherently wrong. 
It is not merely subject to abuse, it is an 
abuse in itself, because its essential design 
is to abrogate the freedom of the majority 
of employees to choose their representative.” * 

It is revealing to the tenacity 
with which unions attempt to affix them- 
selves to their It is also revealing 
to realize that this is the purpose and the 


observe 


hosts. 


*” Hearings on H. R. 7650, 73d Cong., 2d Sess. 
(1934), p. 29. 

*" Work cited at footnote 19. 

“For an excellent statement about union 
security, see Jerome Powell, “‘The Right to 
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real meaning of so-called “union security.” 
shall relate this to the current 
drive for compulsory union membership, 
but now it is sufficient to understand 
the fact that Congress, in passing the 1934 
amendment to the RLA, quite evidently 
was seeking to guarantee to railroad workers 
a double-barreled freedom, that is, a freedom 
to determine without compulsion whether 
or not to join a union, and, if the deter- 
mination is to join, then complete freedom 
in the choice of which union to join 


Later we 


fc yr 


The standard railway unions tried again 
in 1942-1943 during World War II to ob- 
tain compulsory union membership for them- 
selves. Their demands for the union shop 
and for wage increases led to the appoint- 
ment by the President of an emergency 
board subsequently known as the Sharfman 
Board. After hearing extensive testimony, 
the Sharfman Board refused to approve the 
unions’ request for a union shop and recom- 
mended that they withdraw the request.” 


During the course of the testimony before 
the Sharfman Board, the unions urged that 
they should have the union shop on three 
principal grounds: (1) that the union must 
represent all employees in the craft or class; 
(2) that nonmembers obtain the benefits of 
union activities without contributing towards 


the cost of the union; and (3) that they 


Work Laws,"’ 15 The Federal Bar Journal 61, 
64 (1955) 

* Report to the President by the Emergency 
Board, May 24, 1943, p. 15. 
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need “union security” to defend themselves 
“against ‘attacks from predatory rivals’.” ™ 

The Sharfman Board, in its analysis of 
the union shop: demand, made a penetrating 
examination of the basis of the demand. 
The board stated that compulsory union 
membership would require the carriers to 
coerce employees to join a labor union in 
violation of the RLA. It further said that 
it would be one thing for compulsory union 
membership to come about through agree- 
ment between the parties and quite a dif- 
ferent thing for it to come about through 
“the establishment of the union shop by 
governmental action.” The board evidently 
recognized that for practical purposes “the 
recommendation of a Government agency” 
was tantamount to a governmental direc- 
tive to establish compulsory union member- 
ship on the railroads. The board also 
examined the question on the ground of 
“necessity” for a union shop, and was un- 
convinced, First, it found that union mem- 
bership was not falling off but was the 
largest in railroad history; second, it found 
evidence of “danger from 
“no evidence was 


no substantial 
predatory rivals”; third, 
presented indicating that the unions stand 
in jeopardy by reason of carrier opposi- 
tion”; and finally, the board held that some 
of the union constitutions provided for the 
exclusion of applicants for membership “on 
purely arbitrary grounds.”* This latter 
issue involved, among other things, the 
problem of racial discrimination by the 
unions. 

As indicated, the unions made an effort 
to persuade the Sharfman Board that they 
needed compulsory union membership to 
protect themselves from raids or attacks by 
so-called “predatory rivals.” It already has 
been developed in this paper that “union 
security” in this meaning is not security of 
workers to organize, but is the security of a 
specific union organizational apparatus. Fur- 
ther, “union security” constitutes a clog 
upon the right of the workers to select 
whatever representative agent they may 
want—including their right to select as 
agent the so-called “predatory rival”! To 
the extent that there is union security, the 
agent has succeeded in making the prin- 
cipals ancillary to the agent. The conflict 
over union security basically is between the 
union and the workers, rather than between 
the employer and the union. This is ob- 
scured because the workers have no organ- 
ized means for presenting their opposition, 


* Supplemental Report to the President by 
the Emergency Board, May 29, 1943, pp. 23, 24. 
% Report cited at footnote 24, at pp. 29-32. 
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other than through the union (their pre- 
sumed agent), and it is the union which 
uses its power to them. _ Unions 
seeking union security are trying to func- 
tion as though they were the principals and 
thus are trying to subvert the majority-rule 


coerce 


elective principle in modern labor relations. 

The unions sought to persuade the Sharf- 
man Board that they should have the power 
to compel union membership on the grounds 
that they had to represent all of the em- 
ployees in the bargaining unit. They con- 
tended that it was unfair for nonmembers 
to receive the union activity 
without contributing towards the costs in 
curred by the unions. They asserted that 
this was analogous to the citizen who un 


benefits of 


fairly avoids paying his taxes to the govern- 
This is, of course, the now widely 
which is 


ment. 
employed “free riders” argument 
unions to try to 
Their claim 


advanced by the justify 
compulsory union membership 
unions are forced to 


bargaining 


is that represent all 
workers in the 
their own members, and that the nonmem 
bers are riders” or “no bills” who 
benefit unfairly at the expense of the unions 
The attitude of union officials in this respect 

In the Virginian case in 
point first 
Supreme Court 


unit, not just 


“tree 


is very significant. 
1937, when the 

United States 
RLA, unions certainly had 
tunity to that they 

compelled to represent the nonunion workers 
3ut they did not so argue. Furthermore, 
unions made it quite clear that they wanted 
to have the same terms applied to nonunion 
workers as were applied to union workers 
The 
so-called “free riders.’ 
same 


reached the 
under the 
oppor 
should not be 


every 


argue 


unions wanted to represent the now 
They argued for the 
application of the conditions to all 
workers in the bargaining unit and against 
any minority selection of a_ bargaining 
agent. They urged that any departure from 
this would become “subversive of the agre« 
ment made by the representative of the 
; Note that the 


represent nonunion 


majority group.” reason 
the unions wanted to 
workers is because this protects the union 
It is a valuable right to the 
representative 


organization. 
union. The 
bargaining agent by the minority in the bar- 
gaining unit is one thing which the unions 
would fight to the end. 


selection of a 


Control over the bargaining unit not only 
gives the union great power, but also pre- 
sents the illusion that all gains to workers 
flow from the union as a causative force 


% Virginian Railway v. Federation, 1 LABOR 
CASES { 17,022, 300 U. S. 515, 529-530 (1937). 
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And as united labor speaks out on 
public questions, | look for its con- 
tinued support of the principles to 
which | have so long subscribed. 
And a philosophy which holds 
it a mistake for states to rush heed- 
lessly into the passage of so-called 
“right-to-work"’ laws. 
—James P. Mitchell 





The “free riders” argument is based on the 
assumption that the improvements in wages, 
hours and other working conditions have 
resulted from union activity. This assump- 
tion is fostered by modern labor legislation 
under which the employer is forbidden to 
deal directly with employees. It would, for 
instance, be an unlawful labor practice for 
the employer to grant a@ wage increase 
ex parte to a group Of employees repre- 
sented by a union. Since, under modern 
labor legislation, gains to workers must 
follow union-employer negotiations, the illu- 
sion of cause and effect is created. This 
is comparable to the belief of certain primi- 
tive groups that the beating of drums before 
dawn causes the sun to rise. And indeed 
the sun dves rise, just as wages rise follow- 
ing union-employer negotiations. While the 
extent of the unions’ contribution to the 
economic advances enjoyed by workers is 
beyond the scope of this article, two com- 
ments are in order. In the first place, the 
rise in real wages in the United States fol- 
lows a secular trend which thus far 
not appear to have been affected materially, 
either favorably or adversely, by the growth 
of substantial union power.” In the second 
place, the general level of real wages is 
directly related to productivity which, in 
turn, is directly related to capital accumu- 
lation and technological progress. We shall 
deal further with the “free riders” proposi- 
tion but it is enough now to see that unions 
wanted the right to represent the so-called 
“free riders,” that they would insist upon its 
retention, and that it is a very valuable right 
to them. The Sharfman Board found neither 
necessity nor reason for granting the union 
shop to the railway brotherhoods. 


does 


In 1950 the union shop drive was pushed 
with renewed viger by the railway unions. 
This time the brotherhoods sought Con- 
gressional authority to impose compulsory 
union membership on the railroad industry. 
Repeatedly, during the 1950 hearings, George 
M. Harrison, who appeared on behalf of the 
Railway Labor Executives Association, re- 
ferred to the “free riders” argument and in- 
sisted it was unfair for some workers not 
to pay union dues.” Subsequently, in 1951, 
before Emergency Board No. 98, Harrison 
summed up the union attitude towards non- 
union workers in the following words: 


“Well, my goodness, how do we reason 
these things out? ‘We want the benefit of 
what the union does but we don’t want to 
belong to the union and pay dues.’ That is 
like the guy associating with the crook and 
accepting the loot, but he says, ‘I don’t want 
to agree to the hammer that he used to get 


it out of the safe’.”™ 


For several reasons this is a peculiar at- 
titude for the railway brotherhoods to adopt 
towards nonunion workers. As was just 
pointed out, the unions have insisted upon 
the right to represent all workers in the 
bargaining unit, whether the workers want 
it or not. In the second place, the railway 
unions are unwilling to take all workers into 
the union. They have insisted upon the 
“right” to compel membership of those 
workers they want while retaining the 
“right” to refuse membership to those 
workers they do not want. Thus, some 
workers may be compelled to be so-called 
“free riders” even if they want to join the 
union.” This means that with compulsory 
union membership the union has great dis- 
cretionary power, subject to the possible 
abuses in the exercise of discretionary 
power, to compel membership among workers 
if they choose to do so, while “black ball- 
ing” those whom they, for whatever reason, 
do not want as members. In the third place, 
it is well established that the nonunion 
workers have lost valuable rights because 
of the exclusive-agent rule and, further, that 
this has conferred upon the union as ex- 
clusive bargaining agent valuable rights and 
privileges. The provision that the exclusive 


bargaining agent acts for the class or craft 
constituted a serious invasion of individual 





7 The long-term outlook for a continuation of 
the same rate of increase in real wages is not 
favorable, however, because as the scope and 
powers of unions increase, union practices which 
restrict output will leave an increasing impact 
upon the economy. 
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% See Harrison's statements in Hearings on 
H. R. 7789, 81st Cong., 2d Sess. (1950); also in 
Hearings on S. 3295, 8ist Cong., 2d Sess. (1950). 

2 Transcript of Proceedings, Emergency Board 
No. 98 (union shop case, 1951-1952), Vol. 2, 
p. 182. 

%* Hearings on S. 3295, 8lst Cong., 
(1950), pp. 23-24. 
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rights in that it destroyed freedom of con 
tract for the minority. Harrison himself 
referred to the role of the union as being 
the “right to represent” (italics supplied) 
the class or craft." In the Steele case the 
Court said: “The minority members of a 
craft are thus deprived by the statute of the 
right,. which they would otherwise possess, 
to choose a representative of their own 


” 


three-judge district 


union’s 


In a later 
court referred to the 
clusive bargaining agent for all employees 
in the bargaining unit as an “extraordinary 
privilege” and pointed out that this was “an 
abridgement of the minority’s, fundamental 


case, a 
role as ex 


9 33 


rights In short, the so-called 


“free riders” 
viduals whose fundamental rights have been 
taken away at the time and by the 
same means by which Congress has con 
“extraordinary privilege” on the 


minority is a group of indi- 
same 


ferred an 
union; namely, by granting the union the 
and the craft o1 
class notwithstanding the 
minority group. The Maritime 
demonstrates one of the basic fallacies un 


right power to represent 


wishes of the 


derlying the “free riders” argument, for it 
shows that nontnion 

' ‘ 
peiled by law to accept the bargaining of a 
union chosen by others are not “free riders” 
at all 
ests of the union 
to give up their valuable right to be repre 


men who are com 


They have been forced, in the inter 
chosen by the majority, 
sented by a union of their own choice and 
to give up their right to bargain for their 
own conditions of employment if they choose 


The unions have demanded the right and 
bind 
denounced the 


privilege to represent and nonunion 
workers, then they 
nonunion workers whose rights were thereby 
bills” riders.” 
union membership, legal 
under 


have 


abridged as. “no and “free 
Under compulsory 
ized by the 1951 amendment but 
attack in court (and under union shop pro- 
visions of the .Taft-Hartley law), the unions 
must accept the unwilling nonunion workers 
providing they * Unions have 


been granted the extraordinary privilege of 


pay dues 


representing all workers in the unit, includ 
ing those who union and its 
representation, in order to 


oppose the 
strengthen the 

*% Hearings on H. R. 7789, 8ist Cong., 2d 
Sess. (1950), p. 37. 

% Steele v. Louisville 
Company, 9 LABOR CASES {5 
192, 200 (1944). 

3% National Maritime Union of America v 
Herzog, 14 LABOR CASES { 64,450, 78 F. Supp. 
146, 156 (1948), 334 U. S. 854 (1948). 

“For additional discussion of the ‘‘free 
riders’’ argument, see James R. Morris, ‘‘Com- 


& Nashville Railroad 
188, 323 U. S 
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It is the task of the American labor 
movement to provide positive leader- 
ship in finding a way so that free 
men instead of struggling together 
in an effort to divide up economic 
scarcity can find new forms of co- 
operation in the glorious opportunity 
of creating and sharing economic 
abundance. —Walter P. Reuther 





power and position of the union. This is the 


excuse (justification) for invading the rights 
of the minority. It 
justify 
still further by 
membership and support of the union 


cannot be extended to 


(excuse) subverting minority rights 


compelling their unwilling 


But this is not all. Mr. Harrison, in his 
representation of tl 
Association at the 


cleat that it 


ie Railway Labor Ex 


ecutives 1950 hearings, 


made it abundantly was not 


by any vhich the rail 


Way unions were after 


means mere money 


in seeking to compel 


union membership. Indeed, were that the 


case, unions would simply demand 
workers he 


collective 


required to contribute 
costs of bargaining 

union meftibers must subject tl 
union officials, rules and discipl 
forced payments to the unions wl 
after are diverted for sucl 


political I 


publica 


activities, insurance schemes, 


tions and $0 on.) But unions do not want 


They demand that workers be 
union. Mr. Harrisor 


intend to make 


mere money 
join the 
“We 
in. Let us not have any 

Ir Harri on isa 


1950 th: hat the 


ce mpelled to 
said, in 1950 them get 
i misunderstand 

candid 
man 


unions want “disciplinary ” over 
all the workers—the 


well as the 


members tl hac 
then as nonmembers, 
members! 


who, under compulsozy 


be coerced into joining the unions 
that thev 
ciplinary 


character 


“not able to 
cause of the 
(Italics sup 


were exrercise 


power| be voluntary 
of the membership, 


plied.) A few days later, Harrison explained 


exactly what he meant by “disciplinary 


power” over the workers 
pulsory Union Membership and Public Policy, 
18 Southern Economic Journal 73, 74 (1951) 

‘% Hearings on H. R. 7789, 8lst Cong 2d 
Sess. (1950), p. 38. 

*" Hearings on S 
(1950), p. 28 

*“ Hearings on §S 
(1950), p. 28 


3295, 8lst Cong., 2d Sess. 


3295, S8lst Cong., 2d Sess 
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“While we firmly believe that there 
should be no statutory prohibition against 
union-shop agreements which permit the 
exercise of union discipline even to the ex- 
tent of requiring the discharge of an ex- 
pelled union member, we do not at this 
time seek such authority.” * 


Such union power is, of that 
which has prevailed under the classic labor 
monopoly of the closed shop—the worker’s 
job being dependent upon union member- 
ship and the union being subject to no 
statutory limitations in the exercise of its 
“disciplinary power.” The 1951 amendment 
to the RLA, however, includes a provision that 
a worker may not lose his job because of 
loss of union membership for any reason 
other than failure to pay uniform fees, dues 
and assessments. This limits the disciplinary 
or coercive power of the unions, of course. 
It does not require any occult powers of 
prevision to be sure that the railway unions 
will seek before long the unlimited power 
of, as Harrison put it, “requiring the dis- 
charge of an expelled union member” who 
has been cast out for disciplinary reasons 
unconnected with nonpayment of initiation 
fees, dues and assessments. 


course, 


A careful examination of the statements 
made to the Congressional committees in 
1950 and of the transcript of the proceedings 
before Emergency Board No. 98 indicates 
that the unions have been losing sight of 
the fact that the role of the union is that 
of an agent of the workers as principals. In 
the Maritime Union the court made 
clear the rote of the union. Rather than the 
functions of the union as exclusive bargain 


case, 


“proprietary in character,” 
the rights 


ing agent being 
the court oe ig) nn 
and duties the bargaining 
agent to be highly fiduciary.’ The power 
to discipline workers and to compel workers 
to join the union against their will denies 
the 


said: 
sole 


given to 


the fiduciary obligations and role of 
union as an agent. These things are part of 
the attempt to protect and strengthen the 
position of the specific union organizational 
notwithstanding the wishes of 

The main purpose of the union 


not 


apparatus 

the workers 
union membership—is 
from the so-called “free 
riders,” as is so often assumed, but to 
discipline and control workers and to fortify 
the position of the union organizational ap- 
the workers. Inex- 


shop- compulsory 


to raise money 


paratus relative to 


* Hearings on H. R. 


Sess. (1950), p. 11 
*” See footnote 33. 
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7789, Sist Cong., 2d 


plicably, Emergency Board No. 98, which 
recommended the union shop in 1952, 


with the “free riders” 


was 
much impressed 
argument.” 

There is one aspect of the “free riders” 
argument which must be examined further 
Union officials are fond of comparing com- 
pulsory union membership and compulsory 
payments to the union with citizenship in 
the United States under our government 
and the compulsory payment of taxes. This 
attempted analogy brought into the 
union shop case before Emergency Board 
No. 98 in 1951 by George M. Harrison.” 
[he argument is in essence that unions are 
a kind of government over the industrial 
society or state and that all workers must 
(dues, fees and assessments) to 
the union “government.” It is claimed that 
this is comparable to the fact that all 
citizens of the United States must pay taxes 
to the government regardless of which 
political party—Democratic or Republican 
—is in power. 


was 


pay “taxes” 


Here, again, the unions forget themselves 
The RLA provides that unions are to func 
tion as bargaining agents for the bargain 
ing units. Should the the 
workers in the craft or class wish to do so, 
they may “turn the out.” The 
closest possible analogy that can be drawn 
between the union and the government 
situation is that the union is roughly com- 
parable to a political party which may be 
chucked out by the electorate, just as the 
removed 


majority of 


rascals 


Republicans or Democrats may be 
Thus, the bargaining unit might be 
sidered roughly analogous to a state whose 
electorate selects the union (political party) 

Then workers might pay 
government of the bargain 


con 


to represent it. 
“taxes” to the 
ing unit, although most certainly not to the 
political party (union) which is currently 
in power. However, this closest 
political analogy spotlights the 
unions (roughly analogous to a 
party) are seeking through compulsory 
union membership (under which they would 
force all workers to join and to support the 
with a 


pe yssible 
fact that 
political 


equate themselves one- 


Trying to equate a political 


union) to 
party 
party with 
some, but it is manifestly incompatible with 


state. 
the state is a favorite device of 
representative government. 

This is not an accurate analogy, since 
the bargaining unit is not a constitutional 


” Report to the President by Emergency Board 
No. 98, February 14, 1952, p. 19. 
"See transcript of proceedings, 


report cited 


at footnote 40, at pp. 154-155. 
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state and there is no provision for consti- 
tutional gevernment of the bargaining unit; 
nor is the bargaining unit a governmental 
body possessed of the sovereign power to 
tax. The union is really most nearly 
analogous to a legal counsel employed to 
serve as one’s agent. 

Following the passage of the 1951 amend- 
ment to the RLA and the recommendation 
of Emergency Board No. 98, most of the 
railroad carriers capitulated to the unions’ 
demands in the face of strike threats and 
signed union shop contracts, thus forcing all 
covered workers to join the various railway 
unions. Union shop contracts are now in 
force on virtually all of the railroads except 
for a few where injunctions have been 
issued to prohibit the signing or execution 
of compulsory union membership agreements. 


In debate and discussion of the proposed 
amendment some effort was taken to state 
that the amendment was merely permissive 
and was not mandatory.” Nevertheless, by 
allegedly “permitting” compulsory union 
membership Congress undertook to do by 
indirection what it could not do directly, 
namely, to establish compulsory union mem- 
bership on the railroads. Two significant 
statements presented to Emergency Board 
No. 98 bear this out. The first statement 
is by Lester P. Schoene, general counsel 
appearing on behalf of the 17 cooperating 
railway labor organizations: 


“Now, of course, Congress could not 
make it mandatory. But Congress, 
after having heard the carriers and 
not having heard the organizations deny, 
that the inevitable consequence of adopting 
the bill would be the execution of the union 
shop and check-off agreements throughout 
bill, 
clearly contemplating exactly the result that 
had been forecast by the carriers when op- 
posing the bill.” * 


Say, 


the country, proceeded to enact the 


brief 
unions to the 


The second statement is from the 
submitted by the railway 
Emergency Board: 

“The carriers advised the Congress, and 
that the 
would result 


the employees did not disagree, 
of such legislation 
promptly and inevitably in the almost uni- 
versal adoption of a union shop and checkoff 
in the industry. With that information before 


enactment 


about.” “ 


it, Congress chose to bring that 
(Italics supplied.) 

The significance of this indirection is 
that it seems most doubtful that Congress 
has the constitutional power to do by such 
subterfuge what it cannot do directly and 
openly. Such action surely is subject to 
review by the courts for conformity with 
the United States Constitution. 

There now are six lawsuits in appellate 
courts involving the constitutionality of 
compulsory union membership agreements 
authorized by the 1951 amendment to the 


RLA 


Hanson v. Union Pacific, 28 LApor CASES 
{ 69,322, 71 N. W. (2d) 526, recently reached 
the docket of the United States Supreme 
Court on appeal from the Supreme Court 
of Nebraska. The unions are appealing 
the court’s decision that compulsory union 
membership under the RLA is an unconsti- 
tutional deprivation of workers’ right to 
work and of their freedom of association, 
guaranteed by the First and Fifth Amend- 
ments to the United States Constitution. 
Association of Machinists 2 
Sandsberry, 27 Laspor CAses § 68,798, is in 
the Supreme Court of Texas. That 
currently has issued an order passing the 
pending the decision in the Hanson 
case. The trial court had held the 195] 
compulsory-membership amendment to the 
RLA unconstitutional because it was viola- 
tive of the right to work and of freedom of 
association, and on other grounds, as well 
The reached the Supreme Court of 
Texas on appeal from an appellate court’s 


International 
court 


case 


case 


reversal of the trial court. 

In Hudson v. Atlantic Coast Line Railroad 
Company, 28 LaBor CASES { 69,496, 89 S. E. 
(2d) 441, a North Carolina trial court held 
compulsory union membership under the 
RLA unconstitutional, but it was reversed 
by the Supreme Court of North Carolina 
A writ of certiorari has been sought from 
the Supreme Court of the United States. 

In Moore v. Chesapeake & Ohio Railway 
Company, 26 Lapor Cases § 68,640, a Vir- 
ginia trial court rejected a plea that com- 
pulsory union membership is unconstitutional, 
and denied an injunction which was sought 
by a group of employees. The case was 
argued orally before the Supreme Court 
of Appeals of Virginia last month. 





® Congressionul Record, Vol. 96, p. 12, 8ist 
Cong., 2d Sess. (1950-1951). See statements by 
Senators Hill, at p. 16262, and Pepper, at p. 
16373; by Representatives Beckworth, at pp. 
17048-17049, Wolverton, at p. 17050, and Sullivan 
at p. 17057. 
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Wicks v. Southern Pacific Railway Com- 
pany and Jensen v. Union Pacific Railroad 
Company are being handled as one case (25 
Lapor Cases § 68,438) in the Court of Ap- 
peals for the Ninth Circuit. Otten v. Balti- 
more && Ohio Railroad Company is in the 
Court of Appeals for the Second Circuit. 
Oral argument on the second appeal (Otten 
v. The Staten Island Rapid Transit Railway) 
was made in January. Each of these is an 
employee’s appeal from a district court 
ruling that there are no constitutional prob- 
lems involved in the discharge of a worker 
refusing on religious grounds to take out 
union membership. 

At least two basic principles of constitu- 
tional law are violated by compulsory union 
membership agreements under the RLA. 
The first of these is the right to work, itself. 
The Supreme Court repeatedly has said that 
the right to work for a living in the common 
occupations of life is secured by the Four- 
teenth Amendment to the United States 
Constitution.” In Hanson v. Union Pacific, 
the Supreme Court of Nebraska reaffirmed 
the principle that the liberty to work in the 
occupations available in a community is a 
fundamental human right guaranteed by 
the Constitution.” Whatever else may be 
said of the right to work, it is essential to 
the right to life that the individual be free 
to engage in whatever of the common voca- 
tions he may choose; and it therefore is 
equally essential that the right to work not 
be restricted, abridged or limited except for 
the gravest cause. In the complex market 
economy which has developed in the United 
States, a preponderance of the gainfully 
employed workers is employees rather than 
self-employed persons. Any artificial re- 
strictions on employment (that is, conditions 
of employment not relevant to successful 
performance on the job) work especially 
would-be employees. 
not the worker’s 


great hardships on 
This is true whether or 
objection to joining and/or supporting the 
union has its origin in religious beliefs or 
in the earnest desire to be let alone. 


A second basic principle of constitutional 
law which is violated by compulsory union 
membership agreements under the RLA 
is the freedom of asscciation. Freedom of 
association is a constitutional right which 


repeatedly has been upheld by the Supreme 
Court. Indeed, it is one of the major 
grounds upon which the right of labor to 
combine and bargain collectively is based.” 
Workers have the right to join a labor union 
if they so,choose. Freedom means the 
right, the liberty, to select or to make a 
choice among alternatives. Freedom of 
choice requires a plurality of alternatives. 
There is no freedom of choice if one simply 
must do something. Compulsory union 
membership destroys the right to join a 
labor union. In order to have a right to 
choose to join a union there necessarily is 
a correlative right to choose not to join a 
union. Compulsory union membership means 
that the right to join a union is destroyed 
and that one simply must join. 


The Supreme Court has directed attention 
to the fact that freedom of speech embraced 
not only the right to speak but also the 
right to refrain from speaking.“ The right 
to join or not to join and the right to speak 
or not speak are analogous concepts. To 
say that we have freedom to join a labor 
union is but rhetorical sham if in fact we 
are compelled to join. In many western 
European countries the right not to join a 
labor union is recognized as inseparable 
from the right to join. The Supreme Court 
of Nebraska recently reaffirmed the freedom 
of association, coupling the right to join 
with the right not to join. It said: 

“We think the freedom of 
the freedom to join or not to join in asso- 
ciation with others for whatever purposes such 
association is lawfully organized, is a freedom 
guaranteed by the Amendment.” ” 


association, 


First 


The United States Supreme Court never 
has ruled on the constitutionality of com- 


pulsory union membership agreements. If 
the Court rules that compulsory union mem- 
are constitutional, it 


bership agreements 
thus would strike down the right to work as 
well as the freedom of association. 


Rather frequently an attempt is made to 
try to justify compulsory union membership 
on the ground of “majority rule.” George 
M. Harrison, of the Railway Labor Execu- 
tives Association, believes that individuals 
who do not want to join or support the 
union should “bow to majority rule,” and 





* See, for example, Allgeyer v. Louisiana, 165 
U. S. 578, 589 (1897); Truazx v. Raich, 239 U. S. 
33, 41 (1915); Adams v. Tanner, 244 U. S. 590, 
595-597 (1917); Meyer v. Nebraska, 262 U. S. 
390, 399 (1923). 

* Hanson v. Union Pacific Railroad Company, 
cited above. 
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that they do so It should be apparent at 
once, however, that “majority rule” is his- 
torically a principle of democratic govern- 
ment, and whatever else the unions may be, 
they do not occupy the place of the govern- 
ment in this country. As pointed out above, 
they are more nearly analogous to political 
parties, and compulsory support of any 
political party is antithetical to all demo- 
cratic concepts. A singular statement about 
majority rule was made recently in an article 
about state right-to-work laws: 


“The very essence of democracy is the 
fact that the minority must abide by the 
decision of the majority. What is protected 
is their freedom to become the majority 
if they are able.”™ 


Many things in many circumstances are 
beyond the power of coercion by a majority 
under United States constitutional law. As 
the Supreme Court said, in 1943: 


“The very purpose of a Bill of Rights was 
to withdraw certain subjects from the vicis- 
situdes of political place 
them beyond the reach of majorities and offi 


controversy, to 


cials and to establish them as legal princi 
ples to be applied by the courts. One’s right 
to life, liberty, and property, to free speech, 
freedom of 
other 


a free 
sembly, 


press, 
and 
not be submitted to vote; 
outcome of no elections.” 


worship and as 
fundamental rights may 


they depend on the 


(Italics supplied. ) 


It will be a dreary day when mere ma- 
jorities can coerce individuals to do what- 
ever the majority decrees, no matter what 
fundamental rights may be invaded In a 
strong dissent with the majority opinion in 
involving the invasion of 
privacy, Mr. Justice Douglas succinctly said 
“The right to be let indeed the 
beginning of all freedom.” 


a case issue ot 


alone is 


A maze of irrelevancies continuously is 
injected into discussions of voluntary versus 
involuntary unionism. Thus, for example, 
opponents of state right-to-work laws have 
argued that state right-to-work laws are the 
spawn of “big business” which allegedly 
hopes to stifle unionism by legislation which 
guarantees both the right to join and the 
right not to join labor unions. Apart from 
the fact that business cannot stifle unionism 
would find 


the fact is that most 


—even the federal government 


this a formidable task— 


® See Hearings on S. 3295, 8lst Cong., 2d 


Sess. (1950), p. 15. 

* John M. Kuhlman, Right-to-Work Laws: 
The Virginia Experience,’' 6 Labor Law Journal 
457 (July, 1955). 
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an. — 


State right-to-work 
dividualist in nature State 
laws are found 


laws is in 
right-to-work 


in the predominatly 


support tor 


largely 
agricultural states, not in the heavily indus 
trialized Support for right-to-work 
laws comes from farmers, small businessmen 
and nonunion 
as from others in all 


States 


workers, as well 
The 
Florida constitutional amendment required 
Notwithstanding popular 
misconceptions, big business stands to lose 
[ from the 


union and 


occupations 
a referendum 


far less abuse of union 
than do small business firms and individuals 


The 


cle sed 


powers 


operator of a filling 


down 


station may be 


permanently, as many small 


business firms have been by union power1 


The large companies generally can protect 
well. And they generally 
can transfer successfully to 
the form of 


themselves fairly 
consumers, in 
higher prices, the 
from the 
Announced 


inc reased 


costs resulting exercise of wniot 


power increases for prices of 
1956 automobiles have verified predictions 
after the 1955 


the automobile 


between 


Walter 


made negotiations 


manufacturers and 


Reuther’s union 


The right-to-work laws often are cited as 
hindrances to the growth of union member 
States It 

that the 
industrialized, urban areas 
The South generally was not an industrial 
country until the 
decades, when industrialization of that area 


be en 
strongholds of 


ship in the southern has 
evident for years 
unionism are the 
section of the last two 
Accompanying the iu 
South 
rapid growth of union membership in the 
Frederic 


proc e€ ded rapidly 


dustrialization of the has been a 


southern states Meyers, an econ 


omist in favor of compulsory union mem 


bership, reported a recent study in which 
he found that Texas, a state 
right-to-work law 1947, has 
growing “extremely rapidly” during 


Meyers also 


unionism in 
with a since 
been 
the past two decades.” 
gested that the rates of union incidence 
in Texas and in the South have been attrib 


utable to the “preindustrial” character of 


sug 


low 


those areas. 


W herever 


unions, 


LF a 
workers really 


will do so 


Want to joim 


they lf they do not want 
and of 


freedom to require union membership as a 


to join, it 18 a travesty of justice 


condition of earning a living 


Labor unions historically have been co1 


sidered to be private, voluntary associations, 


8% Public Utilities 
U. S. 451, 467 (1952). 
* See his paper, ‘““‘The Growth of Collective 
Bargaining in Texas—A Newly Industrialized 
Area,’’ presented at the 1954 annual convention 
of the Industrial Relations Research Association. 
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fraternal 
membership patently 


akin to 
Compulsory union 


somewhat organizations 


character of union organiza- 
Compulsory union membership has 
the effect of making labor unions de facto, 
although not de jure; governmental or at 
least quasi-public organizations Emergency 
Board No. 98 recognized that compulsory 
membership would change the character of 


changes the 


tions. 


the labor union to that of a “quasi-public 


rganization.” The union would become 
a quasi-public organization because compul 
sory membership conveys to the union the 
sovereign power of coercion, including the 
power te tax (that. is, 
dues and 
equivalent of taxes). Thus, individual workers 


mandatory payments 
become the 


ol tees, assessments 
would become citizens as it were of quasi- 
public bodies having undefined boundaries 
and ill-defined powers. Indeed, this would 
control by a 
respects would take 
precedence over constitutionally provided 
for government units. Recent court 
upheld the long-established rule 
will not 


subject workers to “sovern- 


ment” which in many 


deci 
sions have 
that the 


internal 


intervene in_ the 
unions until all 
constitution 


courts 
iffairs of labor 
provided under the 


and rules of the union itself have been ex- 


remedies 


This privileged role.of the union 
for long under 


hausted.™ 
cannot and will not continue 
compulsory union membership Chis pre 
diction can be made safely precisely because 
compulsory union membership changes the 
labor to that of a 


organization. Insofar as the 


character of the union 


quasi-public 


union has and exercises these coercive 


powers, either its actions must be unlawful 
or they must be the actions of a quasi-public 


body. If the coercive powers of unions are 


considered unlawful, the very scope and 


extent of union activities will generate gov 
ernmental action to curb them; if the unions 


are considered to be quasi-public organiza- 


tions, their veil of privacy will be stripped 


from them, subjecting unions to detailed 


regulation as governmental agencies. 

One of the bases for objecting to com 
pulsory union membership is the fact that 
the individual worker is compelled not only 
to contribute to the costs of collective bar- 


gaining but also to support through his 


forced payments (compulsory fees, dues and 


assessments) many things which may be 


diametrically opposed to his political, per- 


sonal, even religious, beliefs. And he must 


Report to the President by Emergency 
Board No. 98, February 14, 1952, p. 23 

“% Reigel v. Harrison, 157 F. (2d) 140 (1946): 

Marchitto v. Central Railroad Company of New 


The Developing Law 


himself to the officials, discipline, 
so-called “government” of 
the labor union Therefore, some well 
meaning that in 
lieu of compulsory membership, the unions 


nonunion 


subject 
constitution and 
propose d 


persons have 


exacting trom 


which would cover 


compromise by 
workers a mandatory fe¢ 
just the pro-rata costs of collective bargain- 
a happy 
beyond 


ing. Superficially this may seem 
solution We shall not 


noting, the practical difficulties in separating 


consider, 


the costs of collective bargaining from the 
costs of the 


other 


various political, insurance and 
labor unions Also, of 
some means of controlling the use 


activities of 
course, 
of the unions’ 
vast investments would be necessary. What 
with respect to the pro- 


earnings derived from the 
we must recognize 
posal is this: If labor unions are given the 
power to exact from nonunion workers a 
so-called “collective then 


this, like compulsory union membership, would 


bargaining fee,” 


destroy the private character of unions and 


them 
into quasi public 


would establish as taxing bodies, hence 


making them organizations 


As quasi-public organizations, unions would 
withstand the onslaught of de 


detailed and extensive regu 


not long 
mands for the 


| government of their internal and 
external affairs. The 


applicable to 


ation by 
increased regtilations 
unions during recent 


to the 
powers by 


made 
years are directly attributable growth 
exercise of greater unions 


Greater private powet! 


and 
and by their officials 
will result in 
designed to curb that power 

such as Mr 


inevitably more regulation 
Curiously, 
Harrison 


that in 


union officials 
unable to 


labor 
apparently are realize 
seeking greater powers they move unswery 
ingly towards the emasculation of free labor 
unions and the destruction of free collective 
will not tolerate 


private 


bargaining Government 


for long the exercise by groups of 
the sovereign prerogative of coercion. Gov 
detail the 


unions or 


regulate in 
coercive labor 
to itself, in either 


will 
power ot 


ernment either 
private 
will convey it 


stroying the 


event de 


private unions and 
also in either event destroying free unionism 


rail- 


power ot! 
and free collective bargaining. If the 
way unions succeed in having compulsory 
union membership upheld by the Supreme 
Court of the United States, they will be not 
on the horns of a dilemma but, instead, in 
the position of goring themselves to death 
on the horns of their own power 


[The End] 


Jersey, 21 LABOR CASES ‘ 67,012, 88 Atl. (2d) 
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Problems 





Contract Rights—Severance 
and Vacation Pay 


Severance pay is a contract obligation on 
the part of an employer and not something 
he could give or withhold as he pleased. 
(Chinn v. China National Aviation Corpora- 
tion, 29 Lapor Cases § 69,682.) The facts in 
this case are rather interesting. Chinn was a 
pilot and had been in the airlines’ employ 
for about 12 years when he informed his 
employer he was going to quit. Shortly 
thereafter, the employer enacted regulations 
providing for the following severance bene- 
fits: (1) severance pay of three months’ 
salary; (2) additional severance pay com- 
puted to the rate of one-half month’s pay for 
every year of service; (3) an allowance in 
cash for travel to the place of original em- 
ployment for his wife, and children under 20 


regulations the pilot 
until it 


Because of these 
remained in the airlines’ employ 
fired him, which was about one and one-half 
months after the regulations were an- 
nounced. Chinn wasn’t paid according to 
these regulations and he filed this suit. The 
employer convinced the trial court that no 
cause of action existed—“The regulations 
were no more than a statement of good 
intentions to make a legally-unenforceable 
gratuity.” 

The appellate court, however, takes a 
different view about the lack of considera- 
tion given to the pilot: 

“This, however, disregards the allegation 
that plaintiff, who had notified his employer 
of his intention to quit immediately, re- 
mained on because of these regulations, one 
of which would give him, on severance or 
termination, additional pay for additional 
time served. 

“Of late years the attitude of the courts 
(as well as of employers in general) is to 
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consider regulations of this type which offer 
additional advantages to employees as being 
in effect offers of a unilateral contract which 
offer is accepted if the employee continues 
in the employment, and not as being mere 
offers of gifts. They make the employees 
more content and their jobs, 
cause the employees to forego their rights 
to seek other employment, assist in avoid- 
ing labor turnover, and are considered of 
both the employer and the 


happier in 


advantage to 
employees, 


“This is not a gratuity or gift, but is 
an offer on the part of the employer, with 
whom the offer originates in order to pro- 
cure efficient and faithful service and con- 
tinuous employment, and when the employee 
enters upon the that induce- 
ment it becomes a supplementary contract 
without 


service upon 


of which he cannot be deprived 


sufficient cause. 


“In our case, there is such contract, not 
based upon past services, but upon the em- 
ployee accepting the offer of the contract 
by continuing in employment. While, 
of course, there was nothing in the regula- 
tions that guaranteed the employee continued 
therefore the employer 


employment, and 


could terminate the employment at any 
time, the regulations stated the obligation 


of the employer upon such termination.” 


In another case, for a similar reason, two 
employees were held not entitled to vaca- 
tion pay. The union contract fixed the 
eligibility for vacation pay. These em- 
ployees were discharged before they had 
completed these requirements, that is, worked 
a sufficient length of time, although one 
of them might have pleaded substantial 
performance. The court held that the em- 
ployees’ right to vacation pay is contractual 
in nature and hence the employees must 
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meet the requirements fixed in the contract. 
—Division of Labor Law Enforcement, et al. 
v. Anaconda Copper Mining Company, 29 
LaABor CASES § 69,685. 


Capricious Classifications 


The New Mexico minimum wage law 
is unconstitutional, A study “of the ex- 
ceptions in this statute leads the Court to 
the belief that they are ambiguous, uncer- 
tain, void and therefore unconstitutional 
That when they are stricken, such an Act 
would remain as to constitute an entirely 
different one from that originally contem- 
plated by the legislature. Thus the Court 
would be judicially legislating in creating 
an Act entirely different from that passed 
by the law making body. 

“Therefore it is the holding of this Court 
that the whole Act is unconstitutional.” 

The law established a minimum rate of 
50 cents an hour for service employees and 
a minimum rate of 75 cents an hour for 
other employees, but the law defined “serv- 
ice employees” so as to include 
employed in establishments where food or 
drink is furnished for consumption on the 
This arbitrary and 
classification firm 


persons 


premises was an 


capricious because one 
could be required to pay 75 cents per hour 
to its employees for doing the same work 
that a ¢ ympetitor’s employ ees would do for 
50 cents an hour simply because in the 
competitor’s store food and drink is served. 
—S. G. Burch v. Thomas P. Foy, 29 Lapor 
Cases § 69,674 (New Mexico District Court). 


Working Time 


A new bulletin on 
worked under the FLSA was issued recently. 
It is a practical guide to the determination 
of what constitutes a working time for em- 
ployees who are entitled to the benefits of 
the act. Here is a summary of its pertinent 
provisions: 

Workweek.— The ordinarily 


includes all time during which an employee 
on duty or on the em- 


interpretative hours 


workweek 


is required to be 
ployer’s premises, or at a prescribed work 
It is the duty of management to 
exercise its control and see that the work 
is not performed, if it does not want it to 
be performed. It cannot sit back and accept 
the benefits without compensating for them. 


place. 


Waiting while on duty.—A stenographer 
who reads a book while waiting for dicta- 
tion, a messenger who works a crossword 
puzzle while awaiting assignments, a fire- 


Wages .. . Hours 


man who plays checkers while waiting for 
alarms, and a factory worker who talks to 
his fellow employees while waiting for ma- 
chinery to be repaired are all working dur- 
ing their periods of inactivity. The rule also 
applies to employees who work away from 
the plant. 
working while he waits for his employer’s 


For example, a repair man is 
customer to get the readiness. 
The work 
employee is allowed to leave the premises 
or the job site during such periods of in- 
The during which 
occur are unpredictable. They 
In either 


premises in 


time is time even though the 


activity periods these 
are usually 
of short duration event the em 
ployee is unable to use the time effectively 
purposes. It belongs to and 
the employer. In all of 


part of! 


for his own 
is controlled by 
waiting is an integral 


The employee is engaged to wait 


these cases, 


the job 


Waiting time off duty.—Periods during 
which an employee is completely relieved 
from duty and which are long enough to 
the time effectively for 
worked. 
from 


enable him to use 


his own purposes are not hours 
He is not 
and cannot use the time effectively for his 
definitely told 
in advance that he may leave the job and 
that he work 
until a definitely specified hour has arrived. 


completely relieved duty 


own purposes unless he is 


will not have to commence 


On-call time.—An employee who is re- 
quired to remain on call on the employer's 
premises or so close thereto that he cannot 
use the time effectively for his own purposes 
is working while “on call.” An employee 
who is not required to remain on the em- 
ployer’s premises but is merely required to 
home or with 


reached is not 


leave word at his 
officials where he 
working while on call. 


company 
may be 


Rest periods.—Rest periods of short dura 
tion, running from five minutes to about 
20 minutes, are common in industry. They 
promote the efficiency of the employee and 
are customarily paid for as working time 
hours worked. 


They must be counted as 


Meal periods.—-Bona-fide meal 
are not work time. Bona-fide meal periods 
include coffee time for 
These are rest periods. The 
be completely relieved 


periods 
do not breaks or 
snacks. em- 
ployee must from 
duty for the purposes of eating regular meals 

Sleeping time and certain other activities. 
—Under certain conditions an employee is 
considered to be working even though some 
of his time is spent in sleeping or in certain 
other activities. 


(Continued on page 129) 
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Decisions of Courts and 
Administrative Agencies 








fad cong ARE many weeks in the year 
which we commemorate for some good 
purpose—Dairy Week, Brotherhood Week, 
Employ the Handicapped W eek—but if one 
of the weeks of the past month is un- 
christened, we might call it “Jurisdiction 
Week.” Courts of California, Ohio, Michi- 
gan and Louisiana, and the United States 
Supreme Court, rendered opinions on that 
controversial Who has jurisdiction, 
the NLRB or the state court? In one case, 
the NLRB declined jurisdiction because of 
its “yardsticks,” and the state court took 
another case, the NLRB dismissed 
the representation petition and the state 
would not take over. In the third case, the 
NLRB did nothing and the court de 
cided it would not act and took jurisdiction 
itself. In still another case, the NLRB did 
not issue a complaint, and the court decided 
it could not assume jurisdiction 


issue: 


over. In 


State 


In the Supreme Court case the NLRB 
was not consulted Che (Massachu 
setts) assumed jurisdiction and the Supreme 
Court reversed, holding that the NLRB must 
be consulted. In that case (a teamsters union 
v. the New York, New Haven Hart- 
ford Railroad Company), the railroad was 
“piggy-backing” 


state 


and 


so successful in selling its 
procedure that the business of motor carriers 
engaged in over-the-road hauling of freight 
was falling off to the extent that a number of 
truck drivers, members of a teamsters union, 
were losing their jobs. The piggy-back opera- 
tion is that by which loaded trailers are at- 
tached to flatcars and their 
destination by the railroad. 


carried to 


Since 1946, the union had been seeking, 
without success, an agreement by the motor 
shipping trailers piggy- 

1954 the union could 
two 


cease 
July of 
longer, so 


carriers to 
back. In 
stand it no 

placed in charge of “Operation Piggy-Back,” 


agents’ were 


114 


their job being to stop a number 


drawn trailers owned by 


n the union 


rsuade the 


interterence ith the sale of thei 
road to seek 
Massachusett 


services caused the 


permanent injuncti 


courts to enjoin the union and its agent 
from enforcing “a boycott against petitioner 


and a withholding of patronage and service 
by motor truck carriers and shippers” be 
ause the 1 m’s action was “to force 
require the petitioner to cease handling and 
transporting the products of various 

| 


motor carriers who employ 


flat car 
railroad claimed that the acts of the 


pers and 
tioner’s services.” Fy 


hat uniot 


intended to compel shippers and m 
truck carriers to assign work to member 
he respondent union | 
an unfair labor 


NLRA 


prac 


f Massachu 


| ad be en 


The Supreme Judicial Cour 


setts afthrmed the injunction which 


granted by the lower court, holding that the 


ate courts did have jurisdictior 


we granted certiorari to determine 


vhether the state court had jurisdiction to 


enjoin the ... [union’s] conduct or whether 
its jurisdiction had been pre-empted by the 
Rela 
states 


authority vested in the National Labor 
tions Board,” 
Supreme Court 


explained the United 


Justice Minton wrote resolution 


that the 
of this question depends upon two things: 
(1) whether t 

the Railway Labor Act, which was enacted 
NLRA, can use the NLRB, 
railroad go to the 


he railroad which is subject to 


long before the 
must the 
than to the 


and (2) if so, 
Board rather 


state courts tor 


relief 
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The Massachusetts court had determined 
that it had jurisdiction because the defini- 
tion of “employer” in the LMRA, as inter 
preted by the Board, case doubt upon the 
railroad’s ability to obtain relief. This is 
because the law expressly excludes anyone 
subject to the Railway Labor Act. 

The United States 
cided that this exclusion had 
the railroad’s employer-employee relation 
The railroad was not precluded from 
Board in circum- 


Supreme Court de- 
reference to 


ships 
seeking the aid of the 
stances unrelated to its employer-employee 
relations. Since the NLRB is empowered to 
issue complaints whenever it is charged that 
any person is engaged in a proscribed un- 
practice, Congress didn’t intend 
NLRB of jurisdiction over 
such controversies where 


fair labor 
to divest the 
a railroad was the 
complaining party. 
So that resolves Justice Minton’s first 
point falling back upon the recent decision 
in Weber v. Anheuser-Busch: 
“But where the moving 
leges unfair labor practices, where the facts 
reasonably bring the controversy within 
the sections prohibiting these practices, and 
where the conduct, if not prohibited by the 


party itself al- 


reasonably deemed to 
come within the protection afforded by 
that Act, the state court must decline juris- 
diction in deference to the tribunal which 
Congress has selected for determining such 
first instance.” 

It reversed the Massachusetts court, hold- 
ing that the railroad would have to seek 
a remedy to this interference with its busi- 
before the Board. 29 Lapor CASES 
{ 69,667.) 

The California Supreme Court took arms 
against the troubled sea of jurisdiction (but 
not without strong dissent) and by opposing 
strict pre-emption did not end the trouble 


federal Act, may be 


issues in the 


ness 


brewed. 
The cases: Garmon v. San Diego Building 
Trades Council, 29 Lapor Cases { 69,642 and 
Benton v. Painters Local Union No. 333, 29 
Lapor Cases § 69,646. 
What the NLRB did: In the 


it declined to exercise its jurisdiction 


Garmon 
case, 
over an employer on the basis of its jurisdic- 
tional “yardsticks.” In the Benton case, the 
Board dismissed a representation petition filed 
by the employer, on the ground that the 
union demanding recognition did not claim 
to represent the unit of employees for 
which the employer sought an election. 
What the majority did: In the Garmon 
case the majority of the California Supreme 
held that 3oard declines 


Court where the 


Labor Relations 


because of its 
action 


jurisdiction 
jurisdictional “yardsticks,” 
amounts to a declaration that national labor 
be jeopardized if a state 
Otherwise, 


to exercise its 
such 


policy will not 
court 
Congress would be denying a remedy to 
employers over whom the Board 
Consequently, 


assumes jurisdiction. 
declines 
to exercise jurisdiction Con 
gress intended to give state courts jurisdiction 
to enforce the NLRA in such circumstances 


held (1) 


and the powers granted to it 


The na- 


What the 
tional 
are an integral part of the federal law and 
that law is not intended to have application 


dissenters 


Board 


in a situation where the Board 


part; it is inescapable that the federal law 


plays no 


is to be administered by the Board, not by 
the state courts. (2) The Board, in refusing 
jurisdiction (as it has power to do), has in 
effect determined that the federal law should 
this case. (3) It is neither 
feasible nor fair federal law. 
(4) There has refusal to 
exercise jurisdiction by the Board here as 
to justify the conclusion that the state court 


not apply in 
to apply the 


not been such a 


has jurisdiction. 

What the 
demanded a 
which 
and 


The 
containing a 
require the company 
employment, 
immediately 


union 


had 


agreement 


union done: 
labor 
would 


continue im 


clause 
to employ, 
only such persons as are, or 
become, members of the defendant unions 
he company refused to execute the agree- 
ment, upon the grounds that it would be a 
violation of the National Labor Relations 
Act to do so before the employees, or an 
appropriate unit thereof, designated a union 
as its collective bargaining agent. The union 
pickets at the 


business. 


placed company’s place of 

The effect of the decision: Damages wer« 
awarded the employer and the picketing was 
enjomed as an unfair labor practice under 
the NLRA, though picketing for a 
closed shop did not violate any law of the 
State of California 


even 


In the Benton case the company refused to 
sign the contract with the union until its 
employees had designated that union as 
their collective bargaining agent and _ the 
Board had dismissed the employer's peti- 
tion for determination of representation 
The court held that the Board had not 
refused to take jurisdiction but it only made 
a declaration that the employer was not 
entitled to an election under the federal 
law. This did not leave the way open for the 
state to come in under the Garmon holding. 

In Michigan, one manufacturing company 
a competitor, lock, stock and 
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bought out 





barrel. The employees of both plants were 
unionized. After the consolidation, the 
NLRB conducted a represetitation election 
in a consolidated bargaining unit, and as a 
result of the election, certified a union. Some 
employees claimed that their seniority rights 
were left unprotected, and the Board refused 
to issue a complaint on charges filed against 
the union and the employer. The grounds 
for the refusal are that an alleged discrimina- 
tion in seniority rights of some employees in 
the consolidated unit does not constitute a 
violation of the NLRA. Now the Michigan 
Supreme Court held that this refusal to issue 
a complaint did not constitute a refusal to 
exercise jurisdiction. It simply was a deter- 
mination that no remedy should be granted, 
and in such circumstances the state court 
lacks jurisdiction to grant injunctive relief. 

The policy of the NLRB to deny a repre- 
sentation election if there is a valid existing 
union contract covering the employees in 
the bargaining unit in which the election 
is sought is a procedural matter and does 
not preclude the Board from directing an 
election in a consolidated bargaining unit, 
even though there are existing contracts 
covering employees in separate bargaining 
units which have been incorporated into 
the consolidated unit. 

Seniority rights are generally established 
by a collective bargaining agreement and 
such rights are subject to modification by 
collective bargaining though some 
employees may be affected), 
provided that the collective bargaining repre- 
sentative does not violate its duty to repre- 
sent all employees without discrimination. 
—Holman v. S Manu- 


(even 
adversely 


Industrial Stamping & 
facturing Company, 29 Lapor Cases, { 69,651. 

In Ohio, the jurisdiction question involved 
the volume-of-business test (retail 
purchases amounting to at least $1 million 
a year from outside the state, and chain 
store’s purchases totaling $2 million a year 
from state). Since the em- 
ployer’s volume of business was well within 
the limits set by the Board, it would not 
act and “if the Board originally had juris- 
diction it has ceded that to the state court.” 


store’s 


outside the 


Therefore, the state court took jurisdiction 
and granted injunctive relief against the 
picketing —Fairlawn Meats, Inc. v. Amalga- 
mated Meat Cutters and Butcher Workmen of 
North America, Local No. 422, 29 Lasor 
Cases { 69,629. 

A Louisiana court found that where the 
NLRB did not issue a complaint, this act 
did not vest a state court with jurisdiction 
The jurisdiction of state courts in this area 
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ea le . 


has been pre-empted, and primary jurisdic 
tion vests in the Board over activities which 
are either prohibited. Where 
conduct is not prohibited by the NLRA, 
it is within the protection of the 
court must 
court cannot de 


protected or 


because 
federal 
jurisdiction. So, a 


law, the state decline 
State 
termine whether peaceful picketing is either 
prohibited r protected, since the 
jurisdiction to determine this question rests 
with the NLRB.—Misstissippi Valley Electric 
Company v. General Truck Drivers, Chauffeurs, 
Warehousemen and Helpers, Local 270, AFL, 
29 Lapor Cases { 69,607. 


primary 


All of the above had hardly taken place 
when the NLRB two 
in its yardsticks 

(1) The 
in the multistate nonretail enterprise whose 
annual gross business amounts to $3,500,000. 


announced changes 


Board will now take an interest 


(2) The Board will also take jurisdiction 


over the pertinent affairs of nonretailers 
who furnish $100,000 annually in goods and 
services to the following customers located 
in the state: channels of interstate 
commerce, public utilities, transit systems, 
nonretailers handling $50,000 f 


goods annually destined for out of state, or 


same 
worth ot 


retailers shipping $100,000 in merchandise 
annually outside the state. 
The first rule is derived 
Bottling Company of New 
NLRB, No. 225 Here the employer’s gross 
sales amounted to over $21 million and pur- 
chases outside the state of New York were 
in excess of $7 million. Said the Board: 
“ . . in the fall of 1954, the Board, in a 
series of cases, announced a revised set of 


from Coca-Cola 


York, Inc., 114 


jurisdictional standards covering a number 
of typical situations then presented for deci- 
indicated that, from time to 
time, as additional typical cases arose, the 
established standards would be reevaluated 
and additional standards would be established 
if they appeared warranted. 
determined that henceforth, apart from any 
other standards previously established for 
the assertion of jurisdiction in such cases 
[Jonesboro Grain Drying Cooperative, 110 
NLRB 481; and Ransom & Randolph Com- 
pany, 110 NLRB 2204], the Board will assert 
multistate 


sion. It was 


we have 


jurisdiction over any nonretail 
enterprise, or Over any integral part there- 
of, if the enterprise’s gross volume of busi- 
ness amounts to at least $3,500,000 annually.” 

The second rule is derived from two cases 
Whippany Motor Company, Inc., 115 NLRB, 
No. 11 (an employer operating a garage 
where it serviced and repaired heavy tractors 
and trailers), and Hoosier Fence Company, 
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Inc., 115 NLRB, No. 13 (a manufacturer of 
wire fence). 

Member Murdock expressed his satisfac- 
tion that the old rules had been modified. 


Case of the Persistent Union 


Picketing continued for five years with 
signs stating that the employees were on 
strike. The employer went to court seek- 
ing an injunction, and got it. Here is the 
background: Five years before the injunc- 
tion was granted, the union was certified 
as a representative of the waitresses at the 
employer’s place of business. The union 
demanded a contract with a closed shop 
provision, which the employer refused to 
agree to, so picketing began. 

The union claimed that the picketing was 
only for the purpose of inducing the non- 
union employees to join the union, and of 
publicizing the strike and the fact that the 
restaurant was a nonunion establishment. 

Certification of the union expired some 
eight months after picketing began, but the 
union continued to demand that the em- 
ployer bargain with it and institute a closed 
shop. Two years later, the employer went 
to the NLRB seeking a determination of a 
lawful collective bargaining representative 
for its employees in a more comprehensive 
unit than the waitresses. The union de- 
manded reinstatement of six of the waitresses 
and filed charges against the Board that the 
employer was committing an unfair labor 
practice by refusing to make this reinstate- 
ment and by refusing to bargain with it. 
The Board dismissed these charges. Then 
the Board proceeded with the petition of 
the employer for an election and the union 
then admitted that it did not represent the 
majority of the employees in the unit for 
which the election was to be held. The 
Board the petition of the em- 
ployer because the question of representa- 
tion no longer existed. 


dismissed 


The employer then sought the present in- 
junction and five years after the picketing 
began the court laid it out cold: 

(1) The real object of the picketing was 
to compel the employer to bargain with this 
union and to agree to the maintenance of a 
closed shop and thus to coerce the employer 
into forcing its employees into this union. 

(2) An injunction may not be issued 
against picketing which is carried on solely 
for the purpose of persuading nonunion 
employees to join the union or for purposes 
of advertising the fact that the employees 
are on a strike. 
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(3) Where the object of the picketing 
is unlawful it can be enjoined. 

(4) The object of picketing is unlawful 
if its purpose is to coerce the employer to 
compel his employees to join the union. 

(5) The object of picketing is unlawful 
if its purpose is to coerce the employer to 
bargain with a nonrepresentative union. 

(6) The picketing may be enjoined if 
one of its objects is unlawful, even though 
not the sole object. 

“While the relationship existing between 
employer and employee is not necessarily 
ended by a strike there certainly comes a 
time when it must be regarded as termi- 
nated. And a final proof that the purpose 
of the picketing was coercion of the em- 
ployer and not to organize the employes 
was the fact that, until enjoined by the 
court, it continued uninterruptedly for a 
period of approximately five years. It is, 
of course, true that picketing which is law- 
ful does not necessarily become unlawful 
merely by the extended duration of time 
during which it may be carried on, but its 
persistence during such an extraordinary 
period is at least an evidential factor point- 
ing inevitably to the conclusion that its real 
object was the harassment and oppression of 
the employer and not to carry on for so 
many years an attempt to induce the em- 
ployes voluntarily to join the Union, which, 
if not successful within a reasonably limited 
period certainly could never succeed at all. 
Nor is there any evidence that at any time 
throughout the years of picketing any officer, 
agent or member ever approached the 
waitresses or otherwise contacted them 
or sought to persuade them to become members 
of the Union.”—Anchorage, Inc. v. Waiters 
& Waitresses Union, Local 301, 29 Lapor 
Cases {[ 69,664. 


More on Who Is an Officer 


You may remember that in this depart- 
ment in our December, 1955 issue we dis- 
cussed several decisions on the definition 
of an officer of a union for the purpose of 
filing non-Communist affidavits. The NLRB 
has been holding that an officer is a person 
identified as the holder of an office set out 
in the union’s constitution. The cases dis- 
cussed in December disagreed with this 
holding. In Dunleavy Company, 114 NLRB, 
No. 249, the Board says it will hold to its 
established rule until such time as the 
Supreme Court acts, since it has granted 
certiorari in the Coca-Cola case. The Board 
is seeking certiorari in the Goodman case, also. 
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Arbitration 





Developments 








N a conflict-of-laws 
situation, the Court 
arbitration clause in an employment con- 
halfhearted opinion on 
case to the 
a conflict- 


complicated 
Supreme 


very 
gets an 


tract—expresses a 
arbitration and remands the 
district court for determination of 
of-laws point. 

The suit involved an action for damages 
by an employee under an employment con- 
tract. At the time the contract was made, 
the employee and employer were residents 
of New York and the contract was made in 
New York. The employee was to perform 
his duties in Vermont and so became a 
resident of Vermont. The contract contains 
a provision that in the case of a dispute, 
the parties will submit the matter to arbitra- 
tion under New York law. This is the way 
the suit moved: First it was filed in a 
Vermont court, then removed to a district 
court on grounds of diversity of citizenship. 
Then the employer moved for a stay of the 
proceedings so that the controversy could 
go to arbitration in New York. The district 
court ruled that the arbitration provision 
was governed by Vermont law and because 
the law of Vermont makes 
agreement to arbitrate any time before an 
court denied the 


revocable an 


award is made, the district 
Then the went to the 
appeals, which 
Now the Supreme Court reverses the court 
remands the 
which 


court of 
court, 


Stay. case 


reversed the lower 
of appeals and case to the 
district court to 
must apply, because “The change from a 
court of law to an arbitration panel may 
make a radical difference in ultimate result.” 


decide state law 


Says the Supreme Court: “The question 
apart from the Federal 
providing 


remains whether, 
Act, a provision of a 
for arbitration is enforceable in a diversity 


contract 


case. 
“The Court of Appeals, in disagreeing with 
the District Court as to the effect of an 
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Erie R. Co. 2 
Tompkins, followed its earlier decision of 
Murray Oil Products Co. v. Mitsui & Co 
146 F. 2d 381, 383, which held that, ‘Arbi 
merely a form of 
adopted in the action itself, in place of the 
law: it 


arbitration agreement undet 


tration is trial, to be 
is like a reference 
‘advisory trial” 
Civil Procedure 


trial at common 


master, or an 
Rules of 


to a 
Federal 
“We that We 


deal here with a right to recover that owes 


under 


disagree with conclusion 
its existence to one of the States, not to the 
United States. The court 
the state-created right by rules of procedure 
which it from the Federal 
Government therefore are not 
with those of the 
f that difference in procedure, 
state-created 


federal enforces 


has acquired 
and which 


identical state courts 
Yet in spite 
the federal court enforcing a 
right in a diversity case is, as we said in 
Guaranty Trust Co. v. York, 326 U. S. 99, 
108, in substance ‘only another court of the 
State’ The 


not ‘substantially 


federal court therefore may 


affect the enforcement of 
the right as given by the State’. /d., 109 
If the federal court allows arbitration where 
would disallow it, the out 

might depend on the 
suit For the 
arbitration, whatever its merits 


the state court 


come of litigation 


courthouse where is brought 
remedy by 
affects the 
cause of action State. The 


nature of the tribunal where suits are tried 


or shortcomings, substantially 


created by the 


is an important part of the parcel of rights 
behind a cause of action. The change from 
a court of law to an arbitration panel may 
make a radical difference in ultimate result 
Arbitration carries no right to trial by jury 
that is both by the Seventh 
Amendment and by Ch. 1, Art. 12th of the 
Vermont Arbitrators do not 
have the benefit of judicial instruction on 
the law; they need not give their reasons 
pro- 


guaranteed 


Constitution. 


for their results; the record of their 
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ceedings is not as complete as it is in a 
court trial; antfjudicial feview of an award 
is more limited than judicial review of a 
trial—all as discussed in Wilko v. Swan, 
346 U. S. 427, 435-438. We said in the 
York case that ‘The nub of the policy that 
underlies Erie R. Co. v. Tompkins is that for 
the same transaction the accident of a suit 
by a nonresident litigant in a federal court 
instead of in a state court a block away 
should not lead to a substantially different 
result.” 326 U. S. 109. There would in our 
judgment be a resultant discrimination if 
the suing on a Vermont 
action in the federal court 
to arbitration, while 


cause of 
remitted 
suing in the 


parties 
were 
those 
Vermont court could not be. 


“The District Court that if the 
parties were in a Vermont court, the aegree- 


found 


ment to submit to arbitration would not be 
revoked at any time 
award was made. He 

Mead’s Adm. v. Owen, 83 Vt. 132, 
135, and Sartwell v. Sowles, 72 Vt. 270, 277, 
decided by the Supreme Court of Vermont. 
In the Owen case the court, in speaking of 
an agreement to arbitrate, held that 
either party may revoke the submission at 
any time before the publication of an award.’ 
83 Vt., at 135. That decided in 
1910. But it was agreed on oral argument 
that there is no later authority from the 
Vermont that no fracture in the 
rules announced in those ap- 
peared in subsequent rulings or dicta, and 
that no legislative movement is under way 
in Vermont to change the result of 
Since the federal judge making those 
findings is from the Vermont bar, we give 
special weight to his statement of what the 
law is. See MacGregor v. State 
315 U. S. 280; Hillsborough v 
620, 630; Steele v. Gen 


binding and could be 


before an gave as his 


authority 


case Was 


courts, 


cases has 


those 


cases 


Vermont 
Vutual Co., 
Cromwell, 326 U. S 
eral Mills, 329 U. S. 433, 439. We 
vith him that if arbitration could not be 
compelled in the Vermont courts, it should 
not be compelled in the Federal District 
Court. Were the question in doubt or de- 
serving further canvass, we would of course 
the to the Court of Appeals 
on this question of Vermont law 


agree 


remand case 
to pass 
But, as we have indicated, there appears to 
the Vermont 


be no confusion in decisions, 


no developing line of authorities that casts 
the 
1 ambiguities in the opinions 


a shadow over established ones, no 


dicta, doubts 
of Vermont the question, no 
that 


rule. 


judges on 
legislative promises to 
undermine the judicial We see no 
reason, therefore, to remand the case to the 


development 


Arbitration 


Court of Appeals to pass on this question 
of local law. 

“Respondent [the employer] argues that 
since the contract was made in New York 
and the parties contracted for arbitration 
under New York law, New York arbitration 
should be applied to the enforcement 
contract. A question of conflict of 

tendered, a that is also 
governed by Vermont law. See Klaxron Co 
v. Stentor Co., 313 U. S. 487. It is not clear 
of us that the District Court ruled 
We mention it explicitly 

open for 


law 
of the 


laws is question 


to some 
on that question. 
so that it will be consideration 
on remand of the cause to the District 
Court.”—Bernhardt v. Polygraphic Company 
of America, 29 Lapor CAses 9.69,689 


No Dispute, No Arbitration 
If the 
. S 
no bona-fide 
arbitration A 
principles 


meaning of a provision in a 


contract is beyond dispute, there is 


dispute and no occasion for 
recent involving these 
that of New York Times 
Company v. Newspaper Guild of New York, 
Local 3 CIO, 29 Lapor CAses § 69,625. In 


this case, the Tunes was informed that one of 


case 


Was 


its employees had been mentioned in the course 
before the Senate 
Security. The 
employee to reveal the full extent and the 


of hearings Committe 


on Internal Times asked this 
with the 
this 


any, of his connection 
Party In the 


nature, if 

Communist course of 
interview, the employee admitted that he 
had been a member of the Communist Party 
but insisted that he 
it during his employment at t 
But he invoke the 
Fifth appearance 
before the 
that The 
agreement 
and the guild provided that “there shall be 
no dismissals except for good and sufficient 


had no connection with 
he Times 
said he intended to 
and on his 
Committee he did just 
him. he 


(employer) 


Amendment, 
Senate 

Times 
between the 


discharged 
7 nes 


cause.” 

The guild 
reported to members of the 7imes unit that 
it did not arbitration of this 
discharge. A referendum held in the 
Times unit “on the ’ of the 
who in- 


grievance committee of the 
recommend 
was 
basic issue’ 
guild’s policy toward members 
voked the Fifth Amendment 
referendum the Times 
arbitration. 


and in the 
employees voted 
However, 
and actions, the 
the executive committee of the guild took 
a contrary position and demanded arbitration. 


against the despite 


these recommendations 


The court held that since the guild is an 
organization acting for itself and on behalf 
of ali employees of the Times, the opinion 
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of the Times unit as expressed by the refer- 
endum binds the guild as its agent to act. 
The guild in demanding arbitration was 
acting for itself and not as agent for the 
Times employees. 

The matter cannot be submitted to arbi- 
tration because in the opinion of the Times 
unit, the discharge of the employee was for 
good and sufficient reason. 

Another case similar in point, that is, no 
dispute, no arbitration, is that of Acme 
Backing Corporation v. District 65 Distrib- 
utive, Processing & Office Workers of 
America, 29 Lasor Cases { 69,631. 

Here the bargaining contract 
that the employer would not lock out its 
employees and would not have its products 
manufactured for it when its employees 
were not working full time. The employer 
shut down a local plant and transferred its 


provided 


work to two wholly owned subsidiaries in 
two other states. 

The union sought to have this issue, that 
is, the shutdown and the transfer of work, 
arbitrated. 

Whether an issue sought to be arbitrated 
is within the scope of a bargaining contract, 
and whether a bona-fide dispute is involved 
are questions for a court to decide, even 
though the contract provides for the arbi- 
tration of any controversy involved in its 
interpretation 

The court held 
been an arbitrable 
had not discontinued its local pliant, but since 
provision in the contract 
having 


that there might have 


issue if the employer 


there was no 


prohibiting a shutdown or work 


performed by wholly owned subsidiaries, 


there 
nothing to arbitrate 


was no dispute and, consequently, 
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A telephone operator, for example, who 
is required to be on duty for specified hours 
is working even though she is permitted to 
sleep when not busy answering calls. It 
makes no difference that she is furnished 
facilities for sleeping. Her time is given 
to her employer. She is required to be on 
duty and the time is work time. 


Employees residing on employer’s prem- 
ises or working at home.—An employee who 
resides on his employer’s 
permanent basis or for extended periods of 


premises on a 


time is not considered as working ali the 
time he is on the premises. 


Adjusting grievances.—Time spent in ad- 
justing grievances between an employer and 
employees during the time the employees 
are required to be on the premises is hours 
worked, but in the event a bona-fide union 
is involved, the counting of such time will, 
as a matter of enforcement policy, be left 
to the process of collective bargaining or 
to the custom or practice under the collec- 
tive bargaining agreement. 


Lectures, meetings and training programs. 
—Attendance at lectures, meetings, training 
programs and similar activitiés need not 
be counted as working time if the following 
four criteria are met: (1) Attendance is out- 
employee’s regular 
hours; (2) attendance is in fact voluntary; 
(3) the course, lecture or meeting is not 
directly related to the employee’s job; and 
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side of the working 


does not 


(4) the 


productive 


employee pertorm any 


work during such attendance 


Travel that is all in the day’s work. 


Time spent by an employee in travel as 
part of his principal activity, such as travel 
from job site to job site during the work 
day, counted as worked 


must be hours 


Civic and charitable work.—Time spent 
in work for public or charitable 
at the 
direction or 


purposes 


employer’s request, or under his 


control, or while the employee 


is required to be on the premises, is work 


ing time. 


Suggestion systems.— Generally, time 


spent by employees outside of their regular 


working hours in developing suggestions 


general suggestion system is not 
time, but if 
mitted to work on suggestions during regu 
hours the time spent must be 
hours worked. Where an em 


ployee is assigned to work on the develop- 


under a 


working employees are per- 
lar working 
counted as 


ment of a suggestion, the time is considered 
hours worked. 


Time clocks.—It has been found that in 


some industries, particularly where time 
clocks are used, there has been the practice 
for many years of recording the employees’ 
starting time and stopping time to the near 
est five minutes, or to the nearest one tenth 
hour. Presumably, 
that the 


compensated for all 


or one quarter of an 


this arrangement averages out so 
employees are fully 
the time they actually work. 
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in the Labor Field 





The Root of Production 


Money and Motivation. William F. Whyte. 
Harper & Brothers, 51 East 33rd Street, New 
York 16, New York. 1955. 268 pages. $4. 


This book is about the five M’s of factory 
life, “Men, Money, Machines, Morale and 
Motivation.” It is a highly informative 
book, since it is based upon a series of case 
studies directed to finding the answer to 
this question: Why doesn’t money incen- 
tive always bring out the highest productive 
ability of workers? Sales managers have 
known for a long time that the commission 
method of payment (the more you sell, the 
more you make) doesn’t always keep sales- 
men selling at their full potential. Sales 
managers engender enthusiasm by sales 
contests. This book is not about salesmen 
but about factory workers—piece-rate work- 
ers whose system of payment is analogous 
to the commission salesmen, in that the 
more you produce the more you make. 


we find almost universally,” says 
the author, “that workers set a quota on 
what constitutes a fair day’s work and re- 
fuse to go beyond this amount even when 
it is well within their ability to do so. This 
situation exists whether the plant is union- 
ized or not. It exists where the workers 
hate and distrust management ... . It 
exists even in cases where the workers 
evince considerable loyalty for the company 
and for management in general.” 


Management’s problem is to overcome 
this feeling. The research described by 
the author makes a valuable contribution to 
that management which is trying scien- 
tifically to find a solution to this problem. 
The author finds that sometimes the work- 
ers fear the time-study man. If the worker 
consistently exceeds his quota, he fears that 
the rate will be cut. Sometimes the work- 
ers fear the loss of the good will of their 


Books . . . Articles 


coworkers. An interesting thing here is 
that workers recruited from the cities where, 
as children and youths, they developed 
strong group loyalties and a resentment to 
outside authority, carry these feelings into 
the shop. Those workers who came from 
farms or smaller communities had no strong 
group loyalty feelings and were more amen- 
able to an outside center of authority such 
as the management. 


The piecework system, however, 
provide rewards, over and above money, 
which are attractive. For example, when 
the quota appears to be attainable some 
meaning is given to the job as a goal to 
shoot at. Also, when a worker is earning 
over his base rate the supervisors let him 
alone and, as paradoxical as it may seem, 
making quota on piecework provides an 
escape from fatigue. This is substantiated 
by the incentive plans that work, such as 
the Scanlon plan, and others which bring 
about “hearty cooperation of the men,” and 
thus prove that the love of money is not 
the root of all production. 


dc es 


Peace and Its Price 


Causes of Industrial Peace Under Collective 
Bargaining. Edited by Clinton S. Golden 
and Virginia D. Parker. Harper & Brothers, 
49 East 33rd Street, New York 16, New 
York. 1953. 369 pages. $4.75. 


In 1947 a committee of the National Plan- 
ning Association began an inquiry into what 
makes for labor peace. This involved a look 
into the industrial relations climate of about 
18 companies which were enjoying a long 
period of industrial peace. Thirteen reports 
were issued periodically since 1948 as fol- 
lows: Crown Zellerbach Corporation and 
two AFL unions; Libbey-Owens-Ford Glass 
Company and the Glass Workers (CIO); 
The Dewey and Almy Chemical Company 
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and the Chemical Workers (AFL); Hickey 
Freeman Company and the Amalgamated 
Clothing Workers of America (CIO); Sharon 
Steel Corporation and the Steelworkers 
(CIO); Lockheed Aircraft Corporation and 
the Machinists (AFL); The Nashua Corpo- 
ration and AFL unions; Marathon 
Corporation and seven labor unions; Minne- 
qua Plant of Colorado Fuel and Iron Coi 
poration and two locals of the Steelworkers 
(CIO); The Lapointe Machine Tool Com 
pany and the Steelworkers (CIO); Ameri 
can Velvet Company and the Textile Work 
ers (CIO); Atlantic Steel Company and 
the Steelworkers (CIO); working harmony 
in 18 companies and a variety of 
These form 
second section and greater part of this book. 
The first section the committee’s 
study, Fundamentals of Labor Peace, A Final 


2 


Report, which was issued in December, 1953 


seven 


unions 


have been condensed to the 


presents 


Hawaiian Labor 
Labor-Management 
Arnold L. Wills 


Center, University of Hawaii, Honolulu 14, 
1955 


Relations in Hawat 


Industrial Relations 


Hawaii. 62 
This report is 
by the Industrial 


pages 
one of several published 
Relations Center of the 
University of Hawaii. Most of the material 
in this booklet was prepared by Arnold 
L. Wills who, for the 15 years prior to his 
death in 1954, was in charge of the regional 
office of the National Labor Relations Board. 
This booklet discusses the history of labor 
Hawaii and the future of labor 
the Pacific territories 


relations in 
relations in 


University Bibliographies 

A Trade Library 1955. Prepared 
by Martin Hazel C 
min. Industrial Section, 
ton University, New 


1955. 58 pages. 


Union 
Horowitz and 
Relations 
Princeton, 


$1.50 


Benja 
Prince 


Jersey 


rhe purpose of this book list is to bring 
together a balanced working library of the 
knowledge in 
structure, 


most significant sources of 
the field of 
collective bargaining, and government in re 
This is the sixth 
lists of problems 


union organizational 


lation to labor probiems 
of the list The 
are categorized as follows: 
The Industrial Relations 
The Labor Movement; Trade Unionism and 
Callective Bargaining; Labor in Specific 
Industries Special Groups; 
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revision 


Background; 


and Personnel 


*,. 


Problems and Programs; and Government 


and Labor. 


This is prepared by and under the direc 
tion of the Industrial Relations Section, De 
partment of Economics and _ Sociology, 
Princeton University. 
library now 


biblio 


usual type of 


The catalogue of the section’s 
has 400,000 entries 


graphic index rather than 


and is in fact a 
the 
library catalogue. 

and Indus 
Ne d 
Institute of 
704 


[lin is, Chan 


Dissertations in thor 
Relations, 1933-1953. Compiled by 
Rosen and Ralph E. McCoy 

Labor and Industrial Relations, 
Sixth Street, 
paign, Illinois 


Doctoral 


trial 


Sout! 


University of 
1955. 86 pages 

irs, the held 
] 


is received 


During the past twenty ye: 
of labor and industrial relations | 
attention from graduate de 
universities How 


those dissertations that 


considerable 
partments in American 
ever, except [or 


been published a small 


total), the 


relatively 


hav< 
the 


been 


results of thi 
unavailable 
not generally known 


cases 
convenient bibliogr 
formation on the Ph. D 

1933 to 1953, the annual vo 
Dissertations (and since 1951 


Relations Theses) were used, 


To provide 


lisser 


‘ ‘ ; 


were pertinent to the held 


extracted 


meceived, were 


alpl 


subject index 


tions, broadly c 
dissertations are ibeticall 


1uthor, fotlowed by a 


ted An 
Martin 


Systems, A Sele: 
Prepared by 


Benjamin 


Incentive Wage 
notated Bibliography 
Hazel 


sectiol 


Horowitz and 


trial Relations 


nomics and Sociology, 


Princeton, New Jersey. 1955 50¢ 


revision of this selected 


subject of w 


This is the latest 


list of references on the age 


incentives It « 


overs such subjects as choos 


ing and installing a plan, operating the 


system, incentives for specified 


employees, and 


incentive 


labor’s attitudes and policies 


The Grievance 


Grievance Negotiation Van Dusen Ken 
Reprint No. 70. Institute of Industrial 
California Hall, University of 
California. 14 


nedy. 
Relations, 201 
California, Berkeley 4, pages 
There can be little question that grievance 
the first a highly in 
most 


settlement at step is 


formal plants and shops 


This sense of informality at the top adminis 


process in 
trative levels may also help reduce conflict 
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This approach calls upon both management 
and union to make the grievance process 
the occasion for exercising the best human 
relations techniques 


This reprint is reprinted from /ndustrial 
Conflict, published by McGraw-Hill Book 
Company, Inc. 


Motion Picture Bargaining 


Collective Bargaining in the Motion Picture 
Industry. Hugh Lovell and Tasile Carter. 
Institute of Industrial Relations, 201 Cali- 
fornia Hall, University of California, Berke- 
ley 4, California. 1955. 54 pages. 50¢. 

This account of collective bargaining in 
the motion picture concerned 
with the problem of achieving stability in 


industry is 


an environment noted for its instability and 
heterogeneity The industry employs a 
highly specialized and casual 
represented by 39 unions. A 
talents, 


labor force, 


wide variety 


of professional artistic skills, and 
manual crafts is represented in these unions 
In such an environment, it is scarcely sur- 
prising that disputes over the definition of 


job territory have been a common occurrence 


However, a remarkable degree of stability 
achieved in the bargaining rela 
tionship. Probably the 
aspect of the authers’ story 1s their account 
of the gradual evolution of 


relationships between the 


has been 
most interesting 
harmonious 
guilds, unions, 
and employers. In this industry, at least, 
the authors conclude, the institution of free 
collective bargaining has demonstrated one 
of its virtues to be “the ability to adjust to 


unique situations.” 


Tennessee Labor Legislation 


Legislation and Its Ad 
Fred Holly and 
University of Tennessee 


1955. 


Protective Labor 
ministration in Tennessee. J. 
Bevars D. Mabry. 
Press, Knoxville, Tennessee 


This study of protective labor legislation 
and its administration undertaken at 
the request of the governor. As the study 
related problems appeared. 


was 


progressed, many 
As a result, this study has become a multi- 
purpose project, and is organized to empha- 
size major problem Some of the 
topics considered are: social insurance, wage 
and hour legislation, health and safety legis- 
lation, legislation administered by the De- 
partment of Labor and other agencies, and 
recommendations for improvement of the 
state protective labor legislation. 


areas 
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Price of Employee Stock Ownership .. . 
The existence of employee stock-purchas¢ 
plans so far is pretty much due to paternal 
action on the part of employers. However, 
it can be expected that the field of collective 
will be extended to include the 
such 


bargaining 
negotiation of 
fusal to 
article, would arouse union opposition, dis- 


plans. Employer re 


bargain on such plans, says this 
courage employee participation and destroy 
much of the effects 
from them. Management concern over the 
possibility 


beneficial expected 


around the 
segments of in- 


plans has centered 
that through them large 
dustry may ultimately fall under employee 
control. The article pooh-poohs such fears, 
saying that while employees may acquire a 
substantial block of stock, it will rarely ever 
be a controlling employees 
likely to form themselves into a single block 
Even 


one, nor are 


for the purpose ol achieving control 
if they were to form such a block, it would 
not be successful against combined manage 
efforts 


Brown, 


ment and nonemployee stockholder 
to retain control—Sobernheim and 
“Collective Bargaining on Stock Purchase 
Plans: What Price Employee Steck Owner 
ship?” Columbia Law Review, November, 


1955 


Enforcing Collective Agreements 
Section 301 of the Taft-Hartley Act pro 
vides a federal forum for actions based upon 
agree 


the breach of a collective bargaining 


ment The discussed in the article 
addition to 
right to 


apply federal, rather than state, law in the 


issue 


is whether federal courts, in 


possessing jurisdiction, have the 


resolution of disputes \ recent cas¢ 
cided by the Supreme Court that 
brought under Section 301 failed to 
this question. On the other hand, the lower 
federal courts have interpreted Section 301 (a) 
as calling for the use of federal law in cases 
brought before them. The authors study the 
Congress when it drafted the con- 
troversial section. They conclude that while 
Congress had the power to provide a substan- 
tive law governing rights under labor agree- 
ments, it has chosen instead to permit state 
law to operate in this area. The federal courts 
provide a judicial forum protecting the labor 
program against the procedural difficulties 
of suing a union in a state court.—Wollett and 
Wellington, “Federalism and Breach of the 
Labor Agreement,” Stanford Law Review, 
July, 1955. 


was 


resolv e 


intent of 


123 





Rank and File 





News of Work 
and Working People 





Meetings of Labor Men 


Association. — 
Conference « yf 


American Management 
The Midwinter Personnel 
the American Management Association will 
be held February 15-17 at the Palmer House 
in Chicago. Included in the list of noted 
speakers are Undersecretary of Labor 
Arthur Larson; John S. Bugas, vice presi- 
dent, industrial relations, Ford Motor Com- 
pany; Phiiip Ray member, Na 
tional Labor Relations Victor 
Riesel, labor columnist. 


Rodgers, 


Board; and 


University of Minnesota.— The Four- 
teenth Annual University of Minnesota In- 
dustrial Relations Conference will be held 
April 3-4 on the Minneapolis campus. The 
theme of the meeting is “Manpower Meas- 
urement and Evaluation.” A _ special 
ture of the conference will be small group 
discussion workshops. Mr. F. F. Brad- 
shaw, president of the Society for the Ad- 
Management, will be a fea 


lea- 


vancement of 
tured speaker. 


Boston Management Forum.—The Boston 
Chapter of the Society for the Advancement 
of Management will conduct a forum de- 
voted to junior boards of management, 
April 5, at Sloane House, Massachusetts 
Institute of Technology. 


Apprenticeship Conferences.—The Twelfth 
Annual Eastern Seaboard Apprenticeship 
Conference will be held at New Ocean 
House, Swampscott, Massachusetts, April 
22-25. Qn July 5-7, the Eighth Annual 
Southern States Apprenticeship Conference 
will be held at Buena Vista Hotel, Biloxi, 
Mississippi. 


Rhode 
Hotel, 


CIO Convention.—February 4-5: 
Island State UIC, Narragansett 
Providence, Rhode Island. 
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State-of-the-Union Speech 


President Eisenhower outlines legisla- 
tive goals for 1956. 


The President’s of-the 
sage was read to Congress on January 5 


Presented highlights 


State union mes 


from the 
labor 


below are 
legislative program he outlined in the 
field 
“The need still exists for improvement of 
Relations Act. The 
Con 


only 


the Labor-Management 
recommendations I submitted to the 
take 
the interests of labor and management but 
also the public welfare. .. . We 
improving the 


gress last year into account not 


must also 
carry forward the job of 
Wage-Hour Last year I 
the Congress to broaden the 


Law requested 
coverage 
wage. I repeat that recom 


Moreover, as 


the minimum 
mendation requested 
legislation 


strengthen the 


last 
clarify and 
for the benefit of 
to federal 


year, should be passed 


eight-hour laws 


workers who are subject 


wage standards on federal and 


federally assisted construction and other 


public works. 
“The administration will shortly 
legislation to assure adequate disclosure of 


pr¢ post 


the financial affairs of each employee pen- 
sion and welfare plan and to afford sub- 
to their beneficiaries it 
objectives outlined i 


stantial protection 
accordance with the 
my message of January 11, 1954 
“Occupational safety still demands atten 
tion and legislation to improve the 
Longshoremen’s and Harbor Workers’ Com 
pensation Act is still needed 
lation to apply the principle of equal pay 
for equal work without discrimination be- 
cause of sex is a matter of simple justice 
I earnestly urge the 
swiftly to implement needed 
measures. ... The legislation I have recom- 


Labor Law Journal 


Legis- 


Congress to move 


these labor 
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mended for workers in private industry 
should be accompanied by a parallel effort 
for the welfare of government employes.” 


Labor Racketeers Hit 


Justice Department cites record against 
labor hoodlums in 1955. 


“There were 39 convictions of labor 
racketeers in 1955, either by trial or guilty 
pleas, for violations of the Antiracketeering 
Act,” reported Assistant Attorney General 
Warren Olney, III, recently. “There also 
were 14 convictions for violation of the 
Labor Management Relations Act of 1947, 
and seven convictions against labor repre- 
sentatives for violations of criminal tax 
statutes in 1955,” 
labor 
hoodlums by the Justice Department was 
stepped up in 1954 when the Organized 
Crime and Racketeering Section was created 
in the reorganized Criminal Division of the 
Department of Justice. In the words of the 
attorney general, the creation of 
the racketeering section “has borne fruit in 
increasing measure in 55. 


Investigation and prosecution of 


assistant 


1955. 


Wages and Related Issues 
Dominate Major 1955 Strikes 


Work stoppages number 4,200; workers 
involved total 2.75 million during year. 


Wages and related matters were the most 
important issues in the majority of the large 
strikes in 1955, according to a review of the 
year’s labor-management disputes issued by 
the Labor Department’s Bureau of Labor 
Statistics. 

The statistical division estimated that 
1955 saw 4,200 work stoppages involving 
approximately 2.75 million workers. While 
the number of work stoppages increased 20 
per cent over 1954, the total was also nearly 
20 per cent below the postwar peak of 
5,117 stoppages recorded in 1952, While 
the number of workers involved in 1955 
work stoppages increased almost 80 per 
cent over the 1.53 million workers involved 
in 1954, the labor bureau credited the sev- 
eral brief stoppages in the automobile and 
steel industries at the time of contract 
negotiations with the substantial part of the 
increase. 

The 1955 work stoppages resulted in an 
estimated 28 million man-days of idleness. 
Measured in terms of available working 
time of the nonagricultural labor force, this 


Rank and File 


about 
total time 


amounted to 
cent of the 
year. 


one quarter of 1 per 
worked during the 


There were 26 large stoppages (10,000 or 
more workers) in 1955, as against 18 in 
1954. Partial credit for the increase was 
given to the larger number of long-term 
agreements expiring during the year. While 
the length of individual strikes ranged from 
one to 90 days, the average period of idle- 
ness for the individual worker was 11 
working days. 

Wages and related issues were in dispute 
in 19 of the 26 large strikes; union security 
combined with 
was 


wages in another; union 
predominant in 
relating to job 


conditions 


two; and 
security and 
four of 


security 
grievances 
other working created 
the major stoppages. 

The largest wage increases were won by 
truck drivers. The Teamsters Union ne 
gotiated a three-year contract with 11 truck- 
ing companies in western states providing 
increases totaling 23 cents an hour or three 
quarters of a mile for long-haul 
truck drivers, 29 cents for short-haul drivers 
and local pick-up and delivery drivers in 
California and Nevada, and 28 
freight 


handlers and 
California and Nevada. 
were wage increases to 
inland wage differentials, 
tion and holiday 


provisions and the creation 
of a pension fund and a health and welfare 


cent a 


cents for 
office workers in 
Also 
eliminate 
liberalized 


negotiated 
coastal 


vaca- 


plan. On the east coast, the Teamsters won 
wage increases for truck drivers that ranged 
from 37 cents to 50 cents an hour, plus an 
supplementary benefits and a 
workweek 48 to 40 


hours over a three-year contract period 


increase in 


reduction in the from 


Labor's Legislative Goals 


George Meany declares President's 

plan to revise Taft-Hartley inadequate. 

George Meany, president of the AFL- 
CIO, considers President Eisenhower's recom- 
mendations for the amendment of the 
Taft-Hartley Act, as expressed in the Presi- 
dent’s state-of-the-union 
adequate. 


message, as in- 


In a signed editorial appearing in The 
American Federationist, monthly publica- 
tion of the AFL-CIO, Meany outlined 
labor’s views on important legislative issues 
in this Congressional session. He called for 
a constructive, bipartisan foreign policy; 
a comprehensive federal program of aid to 
education; quick action to stop the shrink- 
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age of farm income; an equitable tax pro 
gram, including the lowering of the 
on the first $2,000 of taxable income; 
rights legislation; a comprehensive housing 


rates 
civil 
program; improvement of social security; 
and liberalization of the immigration 
in addition to various items of more im 
mediate concern to labor. 


law, 


Regarding revision of the Taft-Hartley 
Act, Meany said, “Congress should make 
a more serious and thorough effort to cor- 
rect the obvious injustices of Taft-Hartley,” 
and he emphasized that further postpone 
ment would endanger the national economy 

Congress was called upon to adopt an 
effective rehabilitation program for 
where unemployment is acute. It was also 


areas 


advised that where communities issue bonds 
to engage in plant piracy, Congress should 
remove the tax exemption for such bonds 

4 nation-wide, uniform minimum standard 
for the amount and duration of unemploy- 
ment benefits was called for, as was broad- 
ening of the coverage of the Fair Labor 
Standards Act and the raising of the 
minimum wage to $1.25 an hour 


Silver Threads Among the Gold 


Age level creeps upwards and ‘‘de- 
pendent”’ groups are on the rise, sur- 
vey shows. 


Facts such as those disclosed in an analysis 


of population recently completed by the 
National Industrial Conference 
phasize the increasing burden 
sion, health and welfare plans will place on 
the industrial economy as the 


of the population and the work force increases 


Board em 
whi h pen 
average age 
Dividing the work force into the “younger” 
producers (18-44) and the 
ducers (45-64), the analysis disclosed that 
today 35 per cent of all persons in the pro 
ductive ages are in the mature segment, a 
1900 


“mature” pro 


gain of ten percentage points since 


Looking at the population from 
another angle, the board found that between 
1940 and 1955, the number of 
per 100 producers in the United States rose 
from 60 to 73. Dependents were defined as 
those persons under 18 
years or older. Many of these “dependents” 
are such only in thes 
are currently employed 


aging 


dependents 


vears or those 65 


classification, sinc« 

Interestingly, the study reveals that the 
number of dependents per 100 population 
was higher in 1900 (80) than it is today 
However, the drop was stated as due en- 
tirely to an decline in the 
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earlier sharp 


‘*.. 


number of persons under 18. The 65-plus 
group, it was pointed out, has been steadily 
increasing percentagewise, now representing 
8.5 per cent of our total population, com 
pared with only 4.1 per cent at the turn of 
This twofold increase 

represents a near fivefold 
numerical increase—from 3.1 million in 1900 
to 14.1 million by July, 1955. While the 
number of elderly persons multiplied five 
times, total United States population has 
only little more than doubled 


the century near 


percentagewise 


The aging trend will continue, the board 
notes. By 1975, the group 65 and over may 
account for 9 to 10 per cent of the popula 
tion, numbering 20.7 million in a total popu 
lation ranging from 206 million to 228.5 
million, depending on the future course of 
birth rates. 


AFL-CiO Sponsors Research 
in Problems of Labor Law 


Cornell University given $7,500 to study 
problems in suits against unions. 


Problems of labor law posed by em 


damage suits against unions in 
federal and state 
bility of unions in suits by 
ployees and third parties will be the subject 
New York 


Labor Re 


The projec I 


ployers’ 
courts and the tort ha 
individual em 
of a research 
State School of 


project at the 

Industrial and 
lations at Cornell University 
is being financed by a grant of $7.560 from 
the AFL-CIO and will be under the dire« 


tion of Milton R. Konvitz 


The research grant is the 


Professor 
first such to be 


given the Cornell school by organized labor 


Right-to-Work Laws Held 
Not Harmful to Economy 


Survey shows right-to-work states to 
have registered highest rates of gain 
in employment, income, sales and other 
economic indexes from 1947 to 1953. 
“The 12 


membership in 


banned forced 


1947 


match or outstrip national average gains in 


states which have 
unions since easily 
total non-farm employment, total firms 1 
operation, growth of civilian population, pet 
total 
individuals, expenditures for new construc 


capita earnings, income payments to 
tion, retail sales, bank savings accounts and 
private automobile registrations.” This state 
ment of contained in a 
pamphlet distributed by the National Right 


to Work Committee. 
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facts is recent 
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Che pamphlet reports on a survey made 
development of the 


comparing economic 
earliest 12 of the 18 states having right-to 
work laws, and between these 12 and the 
other 36 states and the District of Columbia 
lhe 12 states which have had right-to-work 
laws since 1947 include Arizona, Arkansas, 
Florida, Iowa, Nebraska, North 
Carolina, Dakota, South Dakota, 
Virginia. The six 
states which have passed such laws since 1947 
(Aiabama, Louisiana, Mississippi, Nevada, 
South Carolina and Utah) were not in- 
cluded in the study, since their laws were 
felt to be too recent for available statistics 
to prove significant. The period studied is 
between 1947 and 1953, the last 
which federally data is available. 


Georgia, 
North 
Texas 


Tennessee, and 


year for 
gathered 


Excerpts from the pamphlet follow: 


“Total non-farm employment in the Right 
to Work States increased 22 percent, more 
than half again as much as the rest of the 
country 


“Civilian population increased more than 
30 percent other 
37 states (District of Columbia included) 


“The number. of 
in the 12 
26.6 per 
12.2 


above its increase in the 


businesses in operation 
Work States 
rest of the 


Right to increased 


cent; in the country, 
per cent. 

Work States 
states, 44.1 


Right to 
other 


“Retail sales in 


were up 52.9 percent; in 
percent 

“Business and personal savings, as indi 
cated by time deposits, increased 34 per- 
cent more in the Right to Work States than 
in the others. 

“Of course, many of the states now hav- 
work 


the national level of business activity 


ing right to laws have been below 


and 
income for a good many years. They are 
states with a traditionally rural 


whose industrial wage levels and total in- 


economy, 


come are generally lower than the industrial 
But the facts shew that the Right 
to Work states, since passage of laws pro 


states. 


tecting the rights of their workers to join 
or not to join unions, have advanced steadily 
in most fields that usually indicate general 
prosperity 

“Of course, no one claims that Right to 
Work Laws are the reason for this 
improvement. But to try to blame Right to 
Work Laws because the states which have 
them have been less wealthy, while ignoring 
their economic advances since the Right to 
Work Laws were enacted, is, at best, com- 


Rank and File 


sole 


pletely misleading; at deliberate 


falsification of facts. 


worst, 


“Opponents of Right to Work Laws have 
flatly that ‘low 


schemes’. 


charged they are wage 


“Per capita earnings of workers in these 
always below 
industrial East and 


those of 


North. 


have been 


workers in the 


“Per 


States 


earnings of the 12 states 
which Right to Work 
1947 have increased at an 
slightly higher than those in 
Seven of 


capita 
have had Laws since 
average rate 
other 


substan- 


states 
them showed 
tially above the average of the 
was a and 
had a smaller rate of 


increases 


other 36, 


one fraction higher, only four 


increase. 


“The CIO’s Economic Outlook for Janu- 
ary [1955] contends that 
Right to Work do so to attract 
industry through holding wages down; but 
it then goes on to cite studies which show 
that new industry is primarily attracted by 
(1) market considerations, (2) 
terial 
of manpower 


states passing 


laws new 


raw ma 
resources and (3) an ample supply 


“Perhaps a significant effect of the get 
whi h 
work 
labor 
management relations, as evidenced by man 


work 


Between 1947 and 1953 man days lost to 
strikes or work stoppages declined 16.6 per 
cent in the non-right to work states, a con 
But in the 12 right 
30.9 percent or by 


improvement in the 
followed 
shown in 


eral economy 
right to 


improved 


ad ypti mn of 
vastly 


has 
laws is 
lost in 


days stoppages 


siderable improvement. 
to work states it fell 
a third, in the same period 

Work 
total 


stoppages. 


almost 

“Tn 1947, the Right t 
counted for 11.1% of 
strikes and work 


States ac 
days lost to 
In 1953, they 


re 


accounted for 9.3%, a reduction of 16.2% 


“In 1947, the other 36 (and the 
District of Columbia) accounted for 88.9% 
of total days lost. In 1953, they accounted 


for 90.7%, a 2% 


States 


increase.” 


Kantor Gets New Post 
Appointed to Labor Department's Wage 


and Hour, Public Contracts Divisions. 
Kantor, Labor 
ment employee, has been appointed assistant 
department’s Wage 
Contracts Divisions. 


Harry veteran Depart 
administrator of the 
and Hour and Public 
He will head a new 
and research, combining the functions of 
the present division of research and statistics 


office of regulations 


and the division of regulations and exemptions 
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Announcing er 


GUARANTEED WAGE 
& Supplementary Unemployment 


PAY PLANS 


By S. Herbert Unterberger 


S. Herbert Unterberger and Company 
Economists-Consultants on Labor 
and Industrial Relations 


Concise, informative, this authoritative new book explains the “ins” and 
“outs” of the guaranteed wage issue—advantages, disadvantages, how a 
wage plan works, how to set up a pay plan, legal problems involved, 


operation, and other pertinent factors. 


It discusses such questions as: what is a “guaranteed 
annual wage”?—how did the guaranteed wage plan 


grow ?—what is the viewpoint of employees? unions? 


management ?—are plans ever 100% “guaranteed’’? 


Moreover, it helpfully includes: a chart detailing 196 current plans; an 
evaluation of pay-as-you-go v. trust fund; an inventory of financial, 
legal, and administrative problems involved; and a comparison of the 
pay patterns in the automobile and the can industries. 


Of special interest and value are the full texts of the 
supplemental unemployment benefit plans of the 
Ford Motor Company, Continental Can Company, 
and American Can Company set out in the appendix. 


Dependable—a Commerce Clearing House Publication. In all, 208 pages, 


6” x 9”, heavy paper covers. Price $3.50 a copy. 


Send Orders to 


CCH, PropuctTs, COMPANY, 


Rn NY KARR 





BOOKS BY MAIL 


4025 W. PETERSON AVE., CHICAGO 30, ILL. 





The Cover: 


Aluminum Sponge .. . 


ry ; 

I HE SILOS which create our in 
teresting cover pattern are filled with “activated” or calcined 
alumina (aluminum oxide). This product of the fast-growing 
aluminum industry is in great demand as a water “sponge.” It 
differs from a sponge, however, in that it adsorbs moisture 
that is, rather than soaking it up, it gathers it on its surface. 
Once the water molecules adhere to the activated alumina, they 
“stick like a poor relation.” Because of this handy quality, acti 
vated alumina sees great use in the removal of moisture from 
industrial gases and liquids. 

Each gram of activated alumina has about 200 square 
meters of adsorptive area. It can be renewed almost indefinitely 


by heating to 350 degrees, Fahrenheit, for a few hours. 


ry 

I HE PICTURED SILOS are part 
of the Reynolds Metals Company plant at Bauxite, Arkansas. A 
single day’s production fills one of the silos. Activation of the 
alumina consists of calcining aluminum oxide trihydrate to a 
crystalline compound with between 7 and 9 per cent combined 
water. The product is carried from the plant to the storage 
silos on a Link-Belt Flexmount conveyor. Manually operated 
gates fitted to the carrying trough permit discharge into any 
one of the silos, Continuous quality control over the calcining 
operation is maintained by analysis of samples taken from the 
material as it is on its way to storage. 


ActivaTED ALUMINA has uses 
other than water removal. Because it is chemically inert, it is 
used as a catalyst-carrying agent in petroleum refining. Pellets 
of crystalline activated alumina are impregnated with nickel, cobalt, 
molybdenum or other catalysts for reforming, dehydrogena- 
tion, cracking or other petroleum reactions. Activated alumina 
is also widely used as a filtering medium for turbine oil 
removing moisture and the carboniferous sludges of oil de- 
composition. 

Commercial production of activated alumina began in the 
1930's. It saw wide use in World War II, because its chemical 
inertness, adsorptive capacity and pellet strength made it ideal 
for many purposes. New uses are constantly being discovered 
and all producers are increasing their capacity. 


Photograph courtesy of Link-Belt Company. 
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